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“THE GREAT COMMONER.” 


By Henry Cove. 


“ HE lives of great men,” observes a 

writer, “are a constant inspiration, 
both to young and old. They teach Gar- 
field’s oft-repeated maxim, that ‘the genius 
of success is still the genius of labor.’ They 
teach patriotism — a deeper love for and de- 
votion to America. They teach that life 
with some definite and noble purpose, is 
worth living !” 

Carl Schurz, in his life of Clay, remarks: 
“‘Few public characters in American history 
have been the subject of more heated con- 
troversy than Henry Clay. There was no 
measure of detraction and obloquy to which, 
during his lifetime, his opponents would 
not resort, and there seemed to be no limit 
to the admiration and attachment of his 
friends. While his enemies denounced him 
as a pretender and selfish intriguer in poli- 
tics, and an abandoned profligate in private 
life, his supporters unhesitatingly placed 
him first among the sages of the period, 
and * * * sometimes even among its 
saints. The animosities against him have 
naturally long ago disappeared; but even 
now * * * we may hear old men, who 
knew him in the days of his strength, speak 
of him with an enthusiasm and affection so 
warm and fresh as to convince us that the 
recollection of having followed his leader- 
ship is among the dearest treasures of their 
memory. The remarkable fascination he 








exercised seems to have reached even be- | 


yond his living existence.” 
Henry Clay was born on the 12th day of 


April, 1777, in a place called ‘‘ The Slashes,” | 


a part of Hanover County, in Virginia. His 
father was a Baptist clergyman, who labored 
hard and earnestly, receiving but little 
earthly reward. When Henry was only 
four years old, his father died, and Mrs. 
Clay was left with seven children, two of 
them being younger than the future states- 
man. The widow was a hard-working wo- 
man, and she creditably reared her large 


‘family; Clay’s whole life was colored and 


influenced by her high courage and energy. 

Men, in the fierce battle of life, may for- 
get to be kind and compassionate, but they 
never forget the teachings and prayers of a 
good mother. It was at his mother’s knee 
that Lincoln learned to read and write in 
the little breaks that the busy woman could 
make between her many tasks. ‘God bless 
my mother!” he exclaimed one day, when 
he was president; ‘all Iam or can be I owe 
to her.” 

When Henry was about fourteen years 
old, he went to work ina store in the city 
of Richmond, and remained there about 
twelve months. His education was limited, 
and many years later he described himself 
at this period as “a lank, awkward youth.” 
About this time his mother married again, 
and through his step-father’s influence he 
entered the office of the Chancery Court, 
Richmond. 

He now began the study of law, but with 
no regularity, and with no fixed design of 
Attorney-General 
Brooke, who had formerly been governor 
of Virginia, became interested in the young 


becoming a_ lawyer. 
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student, and invited him to enter his office, 
Clay gladly accepted the offer, and in No- 
vember, 1796, he was admitted to practice, 
through the influence of his distinguished 
friend. 

Soon after her marriage, his mother re- 
moved to Kentucky, and Henry followed her 
there, locating himself at Lexington. His 
fees at this time were very small, and he 
was often unable to pay his board; but he 
diligently pursued his studies, and prepared 
himself for the part he was soon to be called 
upon to perform in the great arena of life. 
The Kentucky bar had in its ranks a num- 
ber of distinguished lawyers, but the young 
man fearlessly fought his way to the top, 
and rapidly acquired practice, fame and 
wealth. 

Clay was employed on many important 
as a criminal 


cases, and became famous 


lawyer. Early in his professional career he 
secured the liberty of two clients who were 
charged with deliberate murder. Clay ad- 
dressed the jury in his most passionate and 
eloquent manner, and they were so moved, 
that, in spite of the evidence, they rendered 
a verdict of manslaughter only; the case 
was tried again, and he finally secured their 
acquittal. It was said that not one of his 
clients who were tried for capital 
ever received sentence of death at the hands 
of the law. 

Henry Clay’s political career began soon 
after his removal to Kentucky. In 1797, 
when the plan for a new constitution for that 
State was under discussion, he advocated the 
abolition of slavery. 
‘‘when we consider the cruelty of the origin 
of negro slavery, its nature, the character 


crimes 


He said, at this time, 


of the free institutions of the whites and 
the irresistible progress of public opinion 
throughout America, as well as in Europe, 
it is impossible not to anticipate frequent in- 
surrections among the blacks in the United 
States; they are rational beings like our- 
selves, capable of feeling, of reflection, and 
of judging of what naturally belongs to 


them as a portion of the human race. By 
the very condition of the relation which ex- 
ists between us, we are enemies of each 
other. They know well the wrongs which 
their ancestors suffered at the hands of our 
ancestors, and the wrongs which they be- 
lieve they continue to endure, although they 


may be unable to avenge them. They are 


| kept in subjection only by the superior in- 


telligence and superior power of the pre- 
dominant race. 

During the delivery of this speech, every 
muscle of the orator’s face 


” 


was at work. 
He was thoroughly in earnest; his whole 
frame was agitated, as if each part was in- 
stinct with a separate life; his small, white 
hand, with its blue veins apparently dis- 
tended almost to bursting, moved grace- 
fully, but with all the energy of rapid and 
vehement gesture. He made a powerful 
impression, but the majority of the people 
were slave-holders, and for a time he was 
very unpopular. 

But Clay cared nothing for this; the clear 
conception, the high purpose, the firm re- 
solve, the dauntless spirit speaking on the 
tongue, beaming from the eye, informing 
every feature, urged the whole man onward, 
Purity of mo- 
tive was the most prominent characteristic 
of his public career. One of his personal 
friends gives the following anecdote : 


when he knew he was right. 


“On one occasion he did me the honor 
to send for and consult with me in refer- 
After 


suggested, 


ence to a step he was about to take. 
what 
whether there would not be danger in it, 


stating he proposed, I 
whether such a course would not injure his 
well as of the 
Whig party in general. His reply was, ‘I 
did not send for you to ask what might be 
the effects of the’ proposed movement on 
my prospects, but whether it is right; for 
I would rather be right than president!” 
Clay, through all his public career, fav- 
ored the gradua! abolition of slavery, and 
by his Southern 


own prospects, as those 


was criticised severely 
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friends. A short time before his death, he 
said, “Among the acts of my public life 
which I look back to with the most satis- 
faction, is that of my having co-operated 
with other zealous and intelligent friends to 
procure the establishment of that system in 
this State. We were overpowered by num- 
bers, but submitted to the decision of the 
majority with that grace which the minority 
in a republic should ever yield to the de- 
cision. I have, nevertheless, never ceased, 
and shall never cease, to regret a decision 
the effects of which have been to place us 
in the rear of our neighbors, who are ex- 
empt from slavery.” 

Hon. R. C. Winthrop, who knew Clay 
personally, says, “‘Mr. Clay’s personal love 
of human freedom was recognized by Wil- 
liam Ellery Channing —one of whose im- 
pressive sermons I took him to hear at the 
old Federal Street Church — when he ad- 
dressed to him his letter against the annexa- 
tion of Texas. It was recognized, too, by 
Joseph John Gurney, when he addressed to 
him his letters on emancipation in the West 
Indies. He himself gave signal testimony 
to it, as we have seen, in relation to the con- 
stitution of Kentucky. * * * Nor 
should it be forgotten that 
when the late William Lloyd Garrison was 
imprisoned in Baltimore, Henry Clay is un- 
derstood to have made an immediate, 
though unsuccessful effort to stand bail for 
his release.” 

In 1797 he married Lucretia Hart, a 
young lady of good family; soon after the 
honeymoon he purchased Ashland, a beau- 
tiful estate, and here he entertained many 
of his distinguished friends. During this 
year he opposed the alien and sedition laws 
of John Adams’s administration, and he 
became very popular. In the presidential 
election of 1800 he supported Jefferson ; his 
party carried the State, and finally the entire 
country. 


* * * 


In 1803, when Clay was but twenty-six | 
years old, he was elected a member of the | 





| 
| Kentucky legislature, and his nomination 


and election were altogether unsolicited by 
himself. He remained in the legislature 
for some years, and took an active part in 
the discussion and settlement of several im- 
portant measures. 

In the year 1806, the young lawyer was 
elected a member of the United States Sen- 
ate, although he lacked three months and 
seventeen days of thirty years, which is the 
legal age of a senator; he served but for one 
short session, however, it being the balance 
of an unexpired term of a senator who re- 
signed, and the mistake was not discovered 
until after his return to Kentucky. 

In 1807 he was again elected to the State 
legislature, and was chosen speaker of the 
house. It was in the course of this session 
that he opposed the proposition “to prohi- 
bit the reading in a Kentucky court of any 
British elementary work of law, or the cita- 
tion of any precedent of a British court.” 
The measure found favor with the majority 
of the house, but Clay soon convinced them 
of their error, and introduced an amend- 
ment ‘‘ to exclude from the Kentucky courts 
only those British decisions which have been 
made since the Declaration of Indepen- 
dence.” Notwithstanding the great popu- 
larity of the original resolution, the elo- 
quence of Clay secured for his amendment a 
large majority. 

About this time he fought a duel with 
Humphrey Marshall, a brother of the dis- 
tinguished Chief Justice. Mr. Marshall was 
a bitter Federalist, and gave to his tongue 
and pen a degree of license that led to much 
ill-feeling. 


In the course of a speech of 
Mr. Clay, Marshall indulged in rude and sar- 


castic remarks. Clay retorted in kind, and 
he finally challenged Marshall to a duel. 


| They met and fought with pistols, and each 


was slightly wounded. 

Clay was intolerant and aggressive, de- 
lighting in gladiatorial combats, and ming- 
ling personal imputations with argument, 
striving to overwhelm his antagonist by ac- 
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| 


cumulating accusations and disparaging al- 
lusions to the unworthiness of his motives. 
In denunciation he was unsparing and mer- 
ciless. His armory was filled with all the 
weapons available in sarcasm and ridicule, 
and no man better understood the advan- 
tage of depreciating his adversary’s charac- 
ter, while he assailed his public conduct. 
Clay excelled in denouncing his enemies ; 
in retort he was merciless; he did not hesi- 





tate to allude to physical defects or natural | 
infirmities of any description. Senator 
Buchanan, of Pennsylvania, disliked Clay 
very cordially. On one occasion, when the | 
Democrats were in the majority, Clay com- 
plained of some act of Senator Wright, al- 
luding to him as the leader of the Senate. 


From the spot where Clay was standing, | 
Wright and Buchanan were nearly in a range | 


in the semi-circle. Buchanan rose to reply, 


supposing himself to have been referred to. 
Mr. Clay, with an expression of derision and 
contempt, said, ‘ Mr. President, the senator 


from Pennsylvania is giving himself a deal 
of unnecessary trouble. I made no allu- 
sion to him, sir. I spoke of the leader 
of the Senate,” pointing directly at Mr. 





Wright. 
Mr. Buchanan,with much embarrassment, 


replied, ‘Mr. President, I did not intend to | 


arrogate to myself any such distinction. I | 
make no pretensions to be the leader of the | 
Senate. [‘‘I should hope not,” said Clay, | 
without rising.] But Senator Clay certain- | 
ly looked at me!’ | 

‘‘No, Mr. President,” said Clay, “I did | 
nothing of the kind. It was not that I 
looked at the senator [here he held his 
hands up, making a cross with two fin- 
gers]; it was the way the senator looked 


’ 


at me.” 

A pompous senator from Connecticut 
was haughty and overbearing to all col- | 
leagues, and Clay in the course of a speech 
referred to the senator, imitating his lan- 
guage and manner, and applied the verses 
of Peter Pindar’s mag-pie: 





| ture, and occasionally 


‘¢ Thus have I seen a mag-pie in the street, 
A chattering bird we often meet, 
A bird for curiosity well known, 
With head awry, 
And cunning eye, 
Peep knowingly into a marrow-bone.” 

This sally convulsed the house, and com- 
pletely vanquished the senator from Con- 
necticut. 

Clay was again chosen a member of the 
United States Senate in 1809, to serve out 
an unexpired term; he remained there two 
years, supporting the administration of 
President Madison. On the 4th of Novem- 
ber he entered the House of Representatives, 
and on the same day was chosen speaker, 
receiving seventy-five votes out of a total of 
one hundred and twenty-eight. He was an 
ideal leader; his oratory was almost fault- 
less, his manner fascinating, his voice full of 
melody, and he always spoke in a confident, 
positive tone, impressing all with a convic- 
tion that he must be in the right. 

His’ frank bearing, his self-developed 
vigor, his spontaneous eloquence and com- 
mand of language were western characteris- 
tics, and reached the heart of the common 
people. While Calhoun engaged the atten- 
tion of philosophers, and Webster had the 
ear of lawyers and the mercantile classes, 
Clay, “the mill-boy of the Slashes,” was 
out in the open air with the people, excit- 
ing at will their sympathies and friendship. 

He never hesitated in the use of words, 
* * * but he was defective in early cul- 
his most finished 
speeches lacked that rare felicity always ex- 
hibited by his scholarly rivals, Webster and 
Calhoun. In reply to John Randolph, who, 
in the course of a speech, sneered at his 
lack of education, he said, ‘‘ The gentleman 
from Virginia was pleased to say that in one 
point, at least, he coincided with me in an 
humble estimate of my grammatical and 
philological acquisitions. I know my de- 
I was born to no proud patri- 
I inherited only infancy, ig- 
I feel my defects. 


ficiencies. 
monial estate. 
norance and indigence. 





The Great Commoner. 


445 





But as far as my situation in early life is | 


concerned, I may, without presumption, say 
it was more my misfortune than my fault. 
But, however I regret my want of ability to 
furnish the gentleman with a better speci- 
men of my powers of verbal criticism, I will 
venture to say it is not greater than the dis- 
appointment of this committee as to the 
strength of his argument.” 

When Clay took his seat in the House, 
the great question was whether the United 
States should longer submit to encroach- 
ments by Great Britain, and some of his 
ablest speeches were made in support of 
the war policy; finally war was declared in 
1812. In the course of the spirited debates 
that preceded that great event, Clay com- 
pelled Randolph to submit to the rules of 
the house, a not very easy task, as the sena- 
tor from Virginia had long been to the 
house like ‘‘a bull in a china shop.” 

During the war, Clay vigorously sup- 
ported the administration, and his glowing 


Al- 


words stirred the heart of the nation. 


most everything he said and did was illum- 
ined by a grand conception of the destiny 
of his country, a glowing national spirit, a 


lofty patriotism. Whether he thundered 
against British tyranny, or urged the recog- 
nition of the South American republics, or 
entreated for compromise and conciliation 
regarding the tariff or slavery —there was 
always ringing through his speech a fervid 
plea for his country, a zealous appeal in be- 
half of the honor and the future glory of the 
great republic. 

Clay was a second time chosen speaker, 
in 1813, but in the following January he re- 
signed to accept the appointment of com- 
missioner to treat with Great Britain for 
peace. Hewent to Europe, and peace was 
finally concluded on the 24th of December, 
1814, at Ghent. He was firm and intensely 
patriotic at all times, and it was a just judg- 
ment which he pronounced upon himself 
when he said, “if any one desires to know 


the leading and paramount object of my | 





public life, the preservation of this Union 
will furnish him the key !” 

Soon after he returned from abroad, Clay 
was re-elected to Congress, and on the 4th 
of December, 1815, he was chosen speaker 
for the third time, which office he held for 
the following ten years, with the exception 
of one term; he took a conspicuous part in 
all the great debates that occurred during 
that period, and his fame and influence con- 
tinued to President Madison of- 
fered him a place in his cabinet, or any 
foreign mission he might select, but he de- 
clined the honors. 

When General Lafayette came to Wash- 
ington, in December, 1824, he visited the 
House of Representatives, and Mr. Clay, as 
speaker, made the address of welcome, in 
the course of which he said: — 

“The vain wish has been sometimes in- 
dulged that Providence would allow the pat- 
riot, after death, to return to his country, 
to contemplate the intermediate changes 
which had taken place; to view the forests 
felled, the cities built, the mountains lev- 
elled, the canals cut, the highways con- 
structed, the progress of the arts, the ad- 
vancement of learning, and the increase of 
population. General, your present visit to 
the United States is a realization of the con- 
soling object of that wish. You are in the 
midst of posterity. Everywhere you must 
have been struck with the great changes, 
physical and moral, which have occurred 
since you left us. Even this very city, bear- 
ing a venerated name, alike endeared to you 
and to us, has since emerged from the 
forest which then covered its site. In one 
respect you behold us unaltered, and this 
is in the sentiment of continued devotion to 
liberty, and of ardent affection and pro- 
found gratitude to your departed friend, the 
father of his country, and to you, and to 
your illustrious associates in the field and 
in the cabinet, for the multiplied blessings 
which surround us, and for the very privi- 
lege of addressing you which I now exer- 


increase. 
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cise. 
by more than 10,000,000 of people, will be 
transmitted, with unabated vigor, down the 
tide of time, through the countless millions 
who are destined to inhabit this continent, 
to the latest posterity.” 

Clay was very witty, and many anecdotes 
are told of him, illustrating his readiness of 
reply. Atthe time of the passage of the 
tariff bill, as the House was about to ad- 
journ, a friend of the bill observed to Clay, 
“We have done pretty well to-day.” ‘“ Very 
well indeed,” rejoined Clay, “very well; 
we made a good stand, considering we lost 
both our Feet;” alluding to Senator Foot 
of New York, and Senator Foot of Connec- 
ticut, both having opposed the bill, although 
it was confidently expected a short time 
previous that both would support the meas- 
ure. 

On another occasion, Senator Smyth, of 
Virginia, a gentleman of unusual ability and 
erudition, had been speaking for some hours, 
vexing the members with the length and 
number of his quotations and citations of 
authorities, and turning to Mr. Clay, he said, 
“You, sir, speak for the present generation, 
but I speak for posterity.” “Yes,” replied 
Clay, ‘“‘and you seem resolved to speak 
until the arrival of your audience.” 

When Senator Lincoln, of Maine, was 
considering before the House the Revolu- 
tionary Pension bill, and replying to an ar- 
gument which opposed it on the ground that 
those to whom it proposed to extend pe- 
cuniary aid might perhaps live a long time, 
and thus cause heavy drafts to be made 
upon the treasury. In one of his flights of 
eloquence, he said, ‘Soldiers of the revo- 
lution, live forever!” Mr. Clay succeeded 
him, in favor also of the humane provision, 
but he did not respond to Lincoln’s de- 
sire relative to the length of the lives of 
those soldiers for whose benefit it was de- 
vised, and when he closed, he turned to 
him and said, with a smile, “I hope my 
worthy friend will not insist upon the very 


This sentiment, now fondly cherished | 





great duration of these pensions which he 
has suggested. Will he not consent, by 
way of a compromise, to a term of nine 
hundred and ninety-nine years, instead of 
eternity ?” 

The House of Representatives was called 
upon to choose a President of the United 
States in 1825, the people having in the 
preceding year failed to make a choice. 
Clay had been one of the candidates be- 
fore the people, but the number of votes 
he received was not large enough to bring 
him before the House. He gave his sup- 
port to John Quincy Adams, who appointed 
him Secretary of State. 

He was accused by his enemies of hav- 
ing been bribed into voting for Adams, but 
he answered this calumny as follows: “I 
have wished the good opinion of the world, 
but I defy the most malignant of my ene- 
mies to show that I have attempted to gain 
it by any low or grovelling acts, by any 
mean or unworthy sacrifices, by the viola- 
tion of any of the obligations of honor, or 
by a breach of any of the duties which I 
owed to my country. If I know myself, if 
my head was at stake, I would do my duty, 
be the consequences what they might.” 

Soon after Clay became Secretary of 
State, he fought a duel with John Randolph ; 
this was the result of some vilé language 
used by Randolph in the Senate. In 1828 
Clay was again a candidate for the highest 
office in the gift of the people, but he was 
defeated, and he retired to private life. Of 
his journey home to Ashland, he wrote to a 
friend : — 

‘My progress has been marked by every 
token of attachment and heartfelt demon- 
strations. I never experienced more testi- 
monies of respect and confidence, nor more 
enthusiasm — dinners, suppers, balls, etc. 
I have had literally a free passage. Taverns, 
stages, toll-gates, have been generally 
thrown open to me, free from all charge. 
Monarchs might be proud of the reception 
with which I have everywhere been honored.” 
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In private life Clay was 
charitable to a fault. His door and his 
purse were alike open to the friendless 
stranger and the unfortunate neighbor. 
Frank, open, and above the meanness of de- 
ception himself, and consequently never 
searching for duplicity and treachery in 
those around him, he more than once suf- 
fered from the vile ingratitude of men who 
had been cherished by his bounty and up- 
held by his influence. 

One of his household gave the following 


generous and 


picture of Clay, as she knew him: “ Life | 
with him was solemn and earnest, and yet | 
I never heard | 


all about him was cheerful. 


him utter a jest; there was an unvarying | 


dignity in his manner; and yet the playful 
child regarded him fearlessly and lovingly. 
Few men indulged their families in as free, 
confidential and familiar intercourse as did 
this great statesman. Indeed, to those who 
had an opportunity of observing him in his 
own house, it was evident that his cheerful 
and happy home had attractions for him 
superior to those which any other place could 
offer.” 

In the year 1831, Clay returned to the 
Senate, in which body he remained until the 
summer of 1842. During these eleven years 
he was prominent in public affairs and made 
many powerful speeches on the great ques- 
tions of the day. In 1835 he received a 
severe blow in the loss of a favorite daugh- 
ter; all his daughters died early, and of his 
three sons, one was in a lunatic asylum, 
another was dissipated, and a third, his 
favorite son Henry, was killed at the battle 
of Buena Vista in 1847. 

The most remarkable controversial per- 
sonal discussion that ever occurred in Con- 
gress took place in 1838 between Clay and 
Calhoun. The debate lasted several days, 
and it was indeed a conflict of giants. This 
quarrel grew out of the change of the rela- 
tions of Calhoun with the Democrats; it 
was the most elaborate and finished effort 
of Clay’s career. The exciting debate final- 








_ ly ended in a spirit of courtesy and good 


will, but the controversy was renewed again 
with great bitterness. When Clay resigned 
his seat in 1842, and took leave of the Sen- 
ate in a speech of great pathos and power, 
Calhoun, overcome by his feelings, tendered 
his hand to his retiring enemy, and the rec- 
onciliation was complete. 

From 1822 to 1848, a period of twenty-six 
years, Henry Clay lived the strange life of a 
candidate for the presidency, and such were 
his sincerity and healthfulness that he came 
out of this fiery trial still a patriot and a 
man of honor. When charged inthe Senate 
with using his position for his own ends, he 
replied. ‘For many a long year, Mr. Presi- 
dent, I have aspired to an object far higher 
than the presidency; that is, doing my duty 
under all circumstances, in every trial, irre- 
spective of parties and without regard to 
friendships or enmities, but simply in refer- 
ence to the prosperity of the country.” 

‘In the elections of 1832, 1839 and 1844, 
Clay was a candidate for the presidency, 
and each time was defeated, but not con- 
quered. Inthe contest of 1844, the party 
which had placed Clay in nomination started 
with vast chances in its favor, which were 
greatly increased by the dissensions existing 
in the other party. Yet Clay was beaten, 
and by a man far inferior to him in every 
respect; there is no doubt that his want of 
success was due to his views on the slavery 
question. 

The following is an extract from his great 
speech on the Oregon question before the 
House, March 16, 1846: — 

“But I oppose war, not simply on the 
patriotic ground of a citizen looking to the 
freedom and prosperity of his own country, 
but on still broader grounds, as a friend of 
improvement, civilization and _ progress. 
Viewed in reference to them, at no period 
has it ever been so desirable to preserve the 
general peace which now blesses the world. 
* * * Chemical and mechanical dis- 
coveries and inventions have multiplied be- 
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yond all former example —adding, with 
their advance to the comforts of life in a de- 
gree far greater and more universal than all 
that was ever known before. Civilization 
has, during the same period, spread its in- 
fluence far and wide, and the general pro- 
gress in knowledge and its diffusion through 


all ranks of society, has outstripped all that | 
The two great | 
| 


has ever gone before it. 
agents of the physical world have become 
subject to the will of man, and have been 
made subservient to all his wants and en- 
joyments; I allude to steam and electricity, 
under whatever name the latter may be 
called. The former has overcome distance 
both on land and water, to an extent which 
former generations had not the least concep- 
tion was possible. It has, in effect, reduced 
the Atlantic to half its former width, while, 
at the same time, it has added three-fold to 
the rapidity of intercourse by land. Within 
the same period, electricity, the greatest and 
most diffuse of all known physical agents, 
has been made the instrument for the trans- 


mission of thought, I will not say with the | 


rapidity of lightning, but by lightning itself. 


Magic wires are stretching themselves in all | 


directions over the earth, bringing men closer 
together.” 

At the Philadelphia convention in 1848, 
Clay was again defeated, and this was the 
culmination of his mortification and wrath 
at the final overthrow of all his schemes. 


He passionately aspired to be president; he | 
wished this for many reasons; he was sure | 


that his theory of the policy of the govern- 
ment would insure prosperity to the coun- 
try and the people; then he desired to re- 
ward his friends and punish his enemies. 
Clay had resigned his seat in the Senate 
previous to the election, and he retired to 
Ashland; but he could not long remain in- 
active, and he soon returned to the Senate. 


Clay’s last public effort was in support of | 
| 


the “compromise measures” in 1850. His 
health was now failing and he visited New 
Orleans and Havana the following winter. 








Ashland was mortgaged for $50,000, and 
upon his return from the South he discov- 
ered that this had been removed privately 
by his friends. ‘ Had ever a man,” he ex- 
claimed, ‘‘such friends or enemies as Henry 
Clay!” ‘The careless reader of our history 
in future centuries,” wrote Horace Greeley, 
“will scarcely realizethe force of Clay’s per- 
sonal magnetism, nor conceive how millions 
of hearts glowed with sanguine hope of his 
election to the presidency, and bitterly la- 
mented his and their discomfiture.” 

Clay resigned his seat in the Senate Sep- 
tember 20, 1851, and in his valedictory ad- 
dress, he said: ‘My acts and public con- 
duct are a fair subject for the criticism and 
judgment of my fellowmen; but the private 
motives by which they have been prompted 
are known only to the great searcher of the 
human heart and myself. * * * What- 
ever errors, and doubtless there have been 
many, may be discovered in a review of my 
public service to the country, I can, with un- 
shaken confidence, appeal to that divine ar- 
biter for the truth of the declaration that I 
have been influenced by no impure purpose, 
no personal motive ; have sought no personal 
aggrandizement, but that, in all my public 
acts I have had a sole and single eye, and a 
warm and devoted heart, directed and dedi- 
cated to what, in my best judgment, I be- 
lieved to be the true interests of my coun- 
try.” 

While on a visit to Washington the fol- 
lowing June, he was taken suddenly ill. A 
friend who had just returned from Kentucky, 
and who bore a message from his wife, 
went to visit him. Clay said to him, “I 
am not afraid to die, sir; I have hope, 
faith, and some confidence. I do-not think 
any man can be entirely certain in regard 
to his future state, but I have an abiding 
trust in the merits and mediation of our 
Saviour.” 

He met his end with composure, sur- 
rounded by a few friends. On July 1, 1852, 
his body lay in state in the Senate Cham- 
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ber, and the following day it was removed 
to Ashland, where the funeral was met by 
100,000 people. ‘The great man had 
missed the presidency, but he had not 
missed the love of a whole nation.” It 
was said of him, ‘his last years were his 
best; he ripened to the very end.” 

“Of our public men of the sixty years 
preceding the war,” said James Parton, 
‘‘Henry Clay was certainly the most shin- 
ing figure. Was there ever a public man, 
not at the head of a state, so beloved as 
he? Who ever heard such cheers, so 
hearty, distinct and ringing, as those which 





| those of the 





his name evoked? Men shed tears at his 
defeat, and women went to bed sick from 
pure sympathy with his disappointment. 
He could not travel during the last thirty 
years of his life, but only make progress- 
When he left his home the public 
seized him and bore him along over the 
land, the committee of one State passing 
him on to the committee of another, and 
the hurrahs of one town dying away as 
next caught his ear. The 
country seemed to place all its resources 
all commodities sought 


es. 


at his disposal; 
his acceptance.” 


BENCH AND BAR WITTY ENCOUNTERS. 


HAT entertaining volumes 
have been made for the delectation 
of the legal profession — and for laymen as 
well — if from the earliest times of the insti- 
tution of courts and of their officers some 


record could have been kept of the asides | 


between judges and counsel, or between 
members of bench or bar themselves (or 
litigants or witnesses) during argument or 
trial hours. These asides might have in- 
cluded epigram, sarcasm, wit, and trenchant 
repartee. One meets with specimens of 
them in legal biographies and in many pub- 
lished recollections. These, too, abound in 
anecdotes. But their paucity compared with 
the estimation of what must have been their 
frequency only serves to increase curiosity 
now alive and create longing for more. 


To the clever things uttered in court-rooms | 
| over another similar couplet ascribed to 


might be added the clever things done 


the caricatures and drawings of counsel or | 


judges, for instance, on the margin or in the 
body of briefs and notes of testimony or ar- 
gument. It is mentioned in recent newspa- 
pers, of Sir Frank Lockwood, Q. C., who was 
lately Solicitor-General of England, that 
ushers in the courts, after their duties of at- 


might | 








tendance end, find on the floor near where he 
has sat as acting counsel, slips of blotters 
and papers that contain humorous or seri- 
ous etchings made by him with lightning- 
like rapidity, and illustrative of passing events 
in the court-room, or of officials, witnesses 
and jurors. He has not hesitated even to 
polish off with deft pen a lordship or two in 
robes upon several occasions, 

Few who know of Sir William Jones only 
through his treatise on Bailments can credit 
that he was one of the sweetest poets at 
the close of the last century. He has been 


| known to often pen verses ad captandum in 
| court; and to an effort on one such occasion 
| is ascribed his couplet reading: 


«* Seven hours to law, to soothing slumber seven, 
Ten to the world allot, but all to Heaven.” 


Which reads as a great improvement 


Coke, a century before Jones: 

‘«¢ Six hours in sleep, in law’s grave study six, 

Four spend in prayer, the rest on Nature fix.” 

Sir George Rose was a brilliant Chancery 
Q. C. of the era of Lord Eldon, who in the 
awful presence of the latter wrote on his 
notes these epigrammatic lines regarding a 
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pending equity case — which lines, although 
heretofore given in legal literature, may in 
this connection again see light: — 


‘Mr. Leach has made a speech 
Which is witty, neat and strong. 
On the other part brother Hart 
Has been heavy, dull and long. 
Brother Parker made the case darker 
Which was dark enough without. 
Then on his close the court uprose 
And Elden muttered — « Doubt. 


” 


No doubt many a judge, wearied by the 
prolixity of an arguing counsel, and who 
has already extracted the kernel of the 
nut that counsel is cracking with repeated 
blows, has whiled away the moments by 
pencilling some fox mot or epigram and 
handed it to associates for their enjoyment. 
Perhaps they of the Bench are often thus 
recreating when counsel, seeing busy pens 
moving above him, fondly fancies that the 
Judges are taking copious notes of his 
argument and citations. 

New Orleans lawyers narrate of their once 
Chief-Justice George Eustis —sire of the 
American Ambassador to France — that his 
great amusement during tedious arguments 
was to indite pleasantries on his official note- 
book. They also narrate that Judah P. 
Benjamin, when at the New Orleans Bar — 
long before he became Federal Senator, 
then Attorney-General of the Confederacy 
and subsequently a great Q. C. in England 
— was noted for his exchange of repartees 
with Judge Eustis. 

A capital impromptu satire on Chief Baron 
Pollock — grandfather of the great O. C. who 
has recently been a guest of the Harvard 
Law School alumni— is ascribed to George 
Augustus Sala, constructed while acting as 
reporter of a cause celébre for the “‘ London 
Telegraph.” At the time the Chief Baron 
had become —to quote a Biblical phrase — 
“well stricken in years” and was very deaf; 
so that he would often misunderstand and 
confuse matters in his rulings. The im- 


promptu lines may serve as an instance of 








what is lost through absence of court re- 
porters, to chronicle smart forensic sayings. 
The preservation of the line is due to bar- 
rister Percy Fitzgerald— who, however, is 
better known as author and playwright than 
as lawyer. 

It seems that in observing the mistakes 
of the Chief Baron through his diminution 
of hearing, Fitzgerald, in an aside, had re- 
minded Sala of the sketch in the Pickwick 
Papers by their mutual friend, Charles 
Dickens, of deaf Justice Stareleigh when 
presiding at the Trial of Bardell v. Pickwick. 
That fictional Judge, when witness Nathaniel 
Winkle of the club was called to the box, 
had after many vain attempts to hear the 
name called, finally noted it as Daniel. 
Thus the Sala impromptu: 

The plaintiff, John Doe, is as deaf as an adder, 
More deaf the defendant, one Roe, and what’s sadder, 
Much deafer than both is the judge, enthroned high 
This intricate action of trover to try! 

Doe claimed many drachmas for rent left unpaid. 

Deaf Roe in defence with great emphasis said : 

‘¢It is always by night that my corn I do grind.” 

Quoth the judge looking down, ‘‘ Why not be of one 
mind? 

After all she’s your mother; why can’t you agree 

To keep her between you and let the law be?” 


These irrelevant misunderstandings among 
the deaf triune were indeed trenchantly hit 
off. 

Chief Justice Xavier Martin, of Louisiana 
—first reporter of its court, and to remove 
whom, because he was an octogenarian, 
purblind and deaf, and would not resign, 
the State Constitution was changed in 1846, 
—was continually blundering through his 
deafness. When the eloquent Sergeant S. 
Prentiss, who had come down from Vicks- 
burg, in Mississippi, to argue a case before 
the Martin Court, the senile Chief Justice 
whispered to an associate on the bench, 
“New face; don’t know him. What’s his 
name?” This being given, all the con- 
versation perfectly audible in the court-room 
that was crowded by auditors attracted by 
the fame of one of the most matchless 
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| 
orators the Union ever knew— Chief Justice 


Martin, hearing the word Prentiss, said testily, 
“Yes, yes, Mr. Sargent: but who is he 
apprentice to?” 

‘‘ Himself,” responded, in an aside, Alfred 
Hennen, arbiter elegantiarum of the then 
bar, ‘‘ Prentiss is the apprentice to the Muse 
of Eloquence.” 

Elijah Paine, best known to the Bar of 
New York City half a century ago as author 
of a ponderous book of practice, was later a 
judge of the Superior Court of that city by 
gubernatorial appointment to fill a vacancy. 
He was fast becoming deaf and often mis- 
took ringings in his ears for spoken words; 
and upon one occasion soon after his debut 
startled the court room by suddenly ex- 
claiming to the crier beside him, at the very 
moment when counsel paused to consult a 
volume and quietude reigned. ‘ Demand 
more silence,” adding ‘‘I may be somewhat 
hard of hearing, but I do not want confusion.” 

It was this judge of whom Daniel Lord, 
junior, having said to John Van Buren 
(while both were engaged in. a trial and 
each fairly shouting) “ this is another Elijah 
fed by ravings,” was responded to by the 
witty Prince thus: “And the pleasure we 
delight in physics Paine.” 

But deaf as some judges might be, it was 
dangerous for a juror to play —a common 
one—the game of deafness as an excuse 
for release upon Sir Henry Hawkins, the 
eminent English judge, who would often 
catch a juror after hearing his excuse by 
emitting in a faint whisper scarcely to be 
heard by his clerk a few paces off, “‘ excuse 
granted ; when the 
trapped juror answered, “ Thank your lord- 
ship,” showing he was not deaf, Sir Henry 
would gruffly say, ‘‘ Now take the box.” 

It was before Sir Henry — who was fond 
of holding criminal assizes—— that a Hebrew 
barrister made this appeal for clemency for 
his client, convicted of perjury: ‘ He is the 
best man in the kingdom for de trut’. He 
always spoke de trut’, and indeed he was so 


you may go,” and 


” 





fond of it that he would tell more than de 
trut’.” 

Arguing a case once in the Federal Su- 
preme Court, a western lawyer thinking to 
compliment Justice Story, then on the bench, 
quoted almost entirely from some of the 
judge’s law books: and venturing to pun, 
as looking at the shining scalp of the great 
jurist (which to veterans who remember 
him seemed always blushing) said ‘“ but to 
at least one of your Honors these references 
may seem anold story.” Reverdy Johnson, 
who sat near by, whispered to the advocate, 
“Your whole argument is built Story upon 
Story.” 

Vice Chancellor and also Civil Judge 
Anthony S. Robertson, of New York City, 
was noted for indulging in bench repartees 
and witticisms without compromising his 
own dignity or that of an occasion. He 
was listening patiently at chambers to an 
argumentative conflict over the amount of 
a fee claimed by a counsel. At the close of 
the contention he remarked, ‘“‘ Let me have 
your papers and the affidavits of the expert, 
and I will see what is feasible as to the fee 
and endeavor to see my way to a just solu- 
tion between the contention on the one 
side that the fee is a phenomenal one and 
on the other side that there should not be a 
nominal fee.” 

He was very much beloved by all the 
profession, who scarcely ever referred to 
him otherwise than as “ Tony.” He had a 
brother Justice, James R. Whiting, who had 
been a District Attorney, and for his bitter 
prosecutions was named “ Little Bitters,” 
being abnormally short of stature. Judge 
Whiting was not college bred, but had an 
ambition to be thought literary, and was 
much given to quotations which often became 
curiously verbally mixed. Called upon to 
speak regarding the death of a judicial 
brother he rounded his peroration with, 
“our brother has gone where the weary 
cease from troubling and the wicked. are at 


” 


rest. 
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“The judge has given a non-jurisdictional 
post mortem sentence,” remarked Judge 
Tony, who was not altogether friendly with 
Whiting. And later when the latter, wearied 
of the Bench, left it in disgust, and a lawyer 
meeting Judge Tony in the court, rather un- 
grammatically announced: ‘ Judge Whiting 
is resigned,” was answered, ‘‘ And so am I 
to the news.” 

The Southern congressman who is credited 
with inventing the question put to the Speak- 
er, “‘Where am I at?” was anticipated a 
quarter century ago before Judge Lewis B. 
Woodruff, Federal Circuit Judge in New 
York. The latter was continually given to 
making interruptions during arguments, and 
also interlocutory digressions which often 
embarrassed the counsel. After a rather 
long interruption during an argument by 
the late William O. Bartlett, an eminent law- 
yer, Judge Woodruff said, “And now you 
may resume the thread of your argument.” 
Bartlett, a master of repartee, said, ‘‘ That 
thread is now so interwoven into the woof 
and warp of your Honor’s excellent cloth of 
observations that I have lost it. But will 
your Honor kindly tell me where I was 
at?” 

Chief Baron Kelly, during argument, was 
given to much wool-gathering, and one could 
see from his countenance when the fit of ab- 
sent-mindedness was upon him. But he was 
sometimes like the fox in the fable, who out- 
stretched and with closed eyes was neverthe- 
less wide awake for the innocently straying 
chicken. On such a last-mentioned occa- 
sion, Mr. Cole, Q. C., repeated a point when 
the Chief Baron, still with closed eyes, lan- 
guidly remarked, ‘‘ Mr. Cole that is the third 
time you have said that— why repeat?” 

‘“‘ If your lordship pleases, I wanted at least 
one of them to carry attention.” 

‘‘T heap a coal of fire upon your head by 
informing you that each shot took effect. I 
can readily shut my eyes to bad law and 
sophistry.” 

George Wood, an eminent lawyer at both 





| 








the Philadelphia and New York bar, was 
never suspected of waggery. Yet according 
to Marshall Bidwell, whom, as a great Cana- 
dian barrister the provincial revolution en- 
gineered by Mackenzie in 1837 exiled to 
New York to become one of its grandest and 
most impressive-looking ornaments — with 
his massive gray head, Roman features and 
spotless white cravat of the Prince Regent 
folds, — George Wood one day, while they 
were associated in a pending case, suddenly 
whispered, ‘‘ Don’t be alarmed at brother Og- 
den’s earnestness on the other side. There 
is only one case in his favor, and if he knows 
of it he cannot get the volume.” 

“Why not?” 

“ Because I have drawn it from the library 
and I am now sitting on it.” 

Richard Busteed, when Corporation Coun- 
sel of New York city, once claimed that Chief- 
Justice Thomas J. Oakley, who was never 
jocular, had lost him a verdict by perfunc- 
torily saying, without meaning any slur, in 
the midst of the counsel’s very amusing ad- 
dress to a jury, — ‘“‘ Now we will take a lunch- 
eon recess to give the jury opportunity to 
laugh.” 

Busteed, after the civil war, was made, by 
President Johnson, Judge of the Federal Dis- 
trict Court in Alabama. There he was re- 
garded as a carpet-bagger, and the Confed- 
erate lawyers took every occasion to hetchell 
him. Busteed was an erratic man, and fad- 
dish. He insisted upon having his judicial 
chair in Mobile draped with the American 
flag. On one occasion the judge was com- 
pelled to kindly rebuke a member of the bar 
who, insolently pointing to the exposed flag 
observed, ‘‘ Yes, the court makes me see 
stars.”” Whereunto Busteed calmly observed, 
“ And have a care lest the court should in 
self-respect be compelled to make you also 
see stripes.” 

Before Mr. Chauncey Depew drifted from 
general law practice into special legal prac- 
tice for the Vanderbilt interests, and lastly 
into railway management, his well known wit 
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and readiness of repartee was remarked. 
When just admitted to the bar, he was before 
a Peekskill justice of the peace and was per- 
haps youthfully overbearing when the Jus- 
tice of the Peace remarked — with emphasis 
on the word me — “ D’ye expect me to teach 
you manners, young man ?” The answer was, 
“I have no such expectation, your honor, 
and I do not believe any one else has such 
hopeless expectation.” 

A member of the New York bar, who was 


schools, on one occasion when the late Judge 
George G. Barnard was a member of a court 
in banco, fairly lectured the Bench on the law 
applicable to his appeal; when Barnard thus 
pleasantly interrupted: “Be kind enough 
to remember, Professor, that we have all at 
least attended a primary law school.” 

A counsel once arguing the question of 
premeditation in murder and whether a de- 
sign to kill could be formulated on an in- 
stant of thought, had said before the Court 
of Appeals that no instance of such a possi- 





bility of design and fulfilment concurrent was 
extant, was interrupted by Chief-Justice Hen- 
ry G. Davies—a great churchman — with, 
“Oh yes; in the first chapter of Genesis: 
‘ And God said let there be light: and there 
was light.’”’ 

“Quite so, Chief Justice,” was the repar- 
tee, ‘but my client had no divine aid; for 
the indictment on page 3 of the Bill of Ex- 
ceptions charged him with ‘being moved 


| and instigated thereunto by the devil.’” 
professor in one of the Metropolitan law | 


When the vast scope of the constant attri- 
tion of judicial and legal minds that is afford- 


| ed under the court machinery of this entire 


Union is considered, only then due estima- 
tion can be had as to the extent and quality 


| of the rhetorical result of ‘‘ keen encounter 
| of wits” in its two or three hundred court- 
| rooms habituated by men of mental training 


in thought and fancy, as well as of the inter- 
est which full reports of such encounters, if 


| possible to be made, would disseminate to 


readers. 
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THE FAILURE OF PUNISHMENT. 


VERY now and then the conscience of 
the community is horrified by some 
abominable crime. Public interest becomes 
violently excited, and all the details are read 
with avidity. Should the criminal be dis- 
covered, his trial is watched by the eyes of 
the nation, and if his crime be murder, the 
public conscience of the majority is appeased 
when he is sentenced to death. Formerly 
the execution was a festive occasion for all 
but the prisoner. People went to view it as 
they go to see a horse-race, a circus per- 
formance, or any other pleasant show. Seats 
were paid for, and places taken early. Rude 
jokes were cracked, and ribald songs sung. 
Refreshments were devoured at the foot of 
the gallows, and the Bill Sykes of the hour 
was cheered by his friends, and exhorted to 
die “game.” If he showed signs of fear, the 
mob cursed and howled. Bravado, inso- 
lence, and impudence were expected from 
him for their approval, and he seldom dis- 
appointed them. 

We find that punishments after the Chris- 
tian era were little, if any, less cruel than 
those under Paganism. Virginity was the su- 
preme theoretical virtue of the early Church, 
the foundation of her wealth and strength. 
Thus the first Christian emperors issued 
edicts by which panderers were condemned 
to have molten lead poured down their 
throats, and not only was the ravisher put 
to death, but the ravished also if she con- 
sented to his act. Nevertheless, nowhere 
are fouler records of immorality to be found 
than among those who were the most stren- 
uous upholders of chastity. The compara- 
tive immunity of monks and priests made 
them 
bauching classes of the community. 
were not slack, however, in imposing pains 
and penalties upon others. 





the most debauched and most de- | 


They | 


The punish- | 


ments inflicted by the Church exceeded the 
civil manyfold, both in number and severity, 
but they did not succeed in checking eccles- 
iastical offenses. For instance, when witches 
were punished with most cruelty was pre- 
cisely the time when witches most abounded. 
Each auto-da-fe was followed by an abundant 
crop of fresh victims. We look on these fol- 
lies of our predecessors with scorn and pity, 
and perhaps, in the future, our errors, to 
which we so fondly cling to-day, will be 
similarly regarded. 

It has been found by ages of experience 
that the most horrible punishments or suf- 
ferings were least deterrent. In many cases 
they seem to have had a strange fascination 
for weak minds that boldly courted them, 
just as the Circumcelliones, in the fourth 
century, courted suicide. These insulted the 
Pagan customs to provoke martyrdom — 
killed each other for the glory of God— 
and, as St. Augustine informs us, assembled 
by thousands at a time, and “leaped with 
paroxysms of frantic joy from the brows of 
overhanging cliffs till the rocks below were 
reddened with their blood.” Healthy minds 
regard horrors with wholesome abhorrence, 
but not so the unhealthy. And we are still 
so ignorant of the extent to which these lat- 
ter exist, and of the peculiarities of mental 
and moral weaknesses, and the influence 
upon them of current events, that it becomes 
doubtful whether severe punishments do not 
incite to new crimes, and, indeed, whether all 
forms of punishment, except restrictive ones, 
may not be mistakes. . 

It has been proved over and over that 
crime is in its nature epidemic, and from this 
it would appear to be the outcome of dis- 
ease. Lunatics in this country were regu- 
larly whipped in former times, and those who 
had infectious complaints, such as smallpox, 
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were similarly treated if they broke bounds 
even during delirium. In the parish con- 
stable’s account for 1710, at Great Staugh- 
ton, Huntingdonshire, is this entry: ‘ Pd. 
Thomas Hawkins for whipping two people 
that had the smallpox, 8d.;” and in 1714: 
“Pd. for watching, victuals, and drink for 
Mary Mitchell, 2s. 6d.: pd. for whipping 
her, 4d.” Yet the people who ordered and 
performed these atrocities were not destitute 
of humanity, but were gravely wanting in 
perception. 

If it were possible to abolish crime by se- 
verity, then despots should be the greatest 
social purifiers. Henry VIII, in the twenty- 
second year of his reign, made -poisoning 
treason, and the penalty, to be slowly boiled 
to death; but so ineffective was this that, in 
the first year of his son’s reign, it was re- 
pealed. We have had all kinds of maiming 
and lopping by law. Eyes, lips, ears, noses, 
hands, tongue, besides an unnameable one. 
When men were disemboweled and hanged 
for petit treason, women were disemboweled 
and burnt. To be hanged, drawn and quar- 
tered was common. English women were 
burnt for witchcraft and for all kinds of trea- 
son, whether poisoning a husband or defam- 
ing the Queen, until the thirtieth year of 
George III. Next they were drawn and 
hanged; and now they are hanged only, and 
for murder alone. Who can say whether 
the repeal of this last might not be as wise 
as that of the previous ones? Had we the 
same moral courage as our ancestors, we 
should try it. 

We are aware that this proposal would 
be indignantly rejected by a large number. 
Many would bang us with that verse of 
Scripture, ‘‘Whoso sheddeth,” etc. But 
they, were the same sort who clamored for 
the burning of inoffensive women, on the 
ground that “ Thou shalt not suffer a witch 
to live.” Those who believe in the amelio- 
ration of harsh laws rather than in extreme 
punishments, who hold that men can be 
drawn into goodness, but can never be 


” 





driven, are forever encountered by these 
Biblical ‘bangs.’ We protest against yield- 
ing to the narrow zealots who meet every 
suggestion for the improvement of social 
conditions in this age by a quotation from 
the Pentateuch. In addition to the maim- 
ing and capital punishments named, and 
often for the most frivolous offences, such 
as stealing a sheep or killing a hare, there 
have been a host of excruciating tortures 
inflicted to extort confession. 

When Felton was threatened with torture, 
he said: “If I be put upon the rack, I will 
accuse you, my lord of Dorset, and none but 
yourself.” Secretary Winwood wrote of a 
prisoner in James I’s reign: ‘‘ Peacham this 
day was examined before torture, in torture, 
between torture, and after torture; notwith- 
standing, nothing could be drawn from him.” 
Queen Elizabeth once tortured all the ser- 
vants of the Duke of Norfolk, yet no lawyer 
found fault with this violation of the laws. 
As an able writer says: ‘“ The truth is, law- 
yers are rarely philosophers; the history of 
the heart read only in statutes and law cases, 
presents the worst side of human nature; 
they are apt to consider men as wild beasts.” 

Minor punishments were liberally pro- 
vided by borough towns. These, like little 
independent states, while acknowledging a 
suzerain, made their own laws and admin- 
istered their own punishments. Fear was 
the ruling feature of their systems, as in 
those of the higher powers. Now a single 
hanging creates a sensation. But in 1787, 
thirteen men and women were conveyed to 
the gallows at once at Worcester, not one of 
whom had committed murder. In the bor- 
ough towns there were the tumbrel for such 
as pilfering millers, the ducking-stool for 
scolding wives, the brank for taming shrews, 
the cage or pillory, the skimmington, and 
the stocks for all. In the ballad, Titus 
Oates is made to say: — 

«* See the rabble all round me in battle array, 


Against my wood castle their batteries play ; 
With turnip granadoes the storm is begun.” 
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Immorality was punished sometimes by 
the stocks and a whipping. Cardinal Wol- 
sey, when incumbent of Lymington, was set 
in the stocks on a Fair day for drunkenness. 
Then there were also the dark house or dun- 
geon, the drunkard’s clock, the whipping- 
post, entries in the Hustings Book, brand- 
ing, and all sorts of arbitrary fines and 
imprisonment. Nothing was too high or 
too low for the borough magnates, except 
such matters as had to go to sessions. A 
man who had associated with another man’s 
wife “in a very suspicious manner,” was im- 
prisoned for more than a year. A walk on 
the Sunday, a hasty word, or absence from 
church, were also duly punished. Even 
love matters were not above the cognizance 
of justices. 

The game-laws have been very fertile in 
punishments, and still occasion a large part 
of the crime of country districts. To take 


an egg out of the nest of a swan, falcon, 


DD 
goose-hawk, lanner or goose, was visited by 
a year and a day’s imprisonment and a fine 
at the will of the Crown. For “killing or 
wounding any deer in any park or enclosed 
ground” was, by a statute of George I, 
transportation to the plantations for seven 


As time proceeds, these cruel pun- 


years. 





ishments, so incommensurate with the of- 
fences for which they were designed, have 
dropped one by one away. With this ame- 
lioration, the habits and happiness of the 
people have correspondingly improved. Our 
morals are purity itself compared to those 
of the past. And why? Because we are 
better instructed in secular knowledge; be- 
cause we have more freedom, and so acquire 
habits of self-control and self-respect; be- 
cause we have got rid of prying agitators 
and social spies. But the madness of those 
who would restore the old state of things is 
like that which afflicted the inhabitants of 
the Neapolitan districts for two centuries 
ending with the seventeenth — the madness 
of self-destruction. Theirs was attributed to 
the bite of the tarantula; ours is a more 
virulent poison of the mind. Lecky tells 
us “the patients thronged in multitudes to- 
wards the sea, and often, as the blue waters 
opened to their view, they chanted a wild 
hymn of welcome, and rushed with passion 
into the waves.” So amongst us are thous- 
ands who advocate those harsh measures 
and backward marches which would ulti- 
mately engulf us in all the horrors of anar- 
chy and general criminality. —LADY Cook, 
in the Humanitarian. 
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THE SUPREME COURT OF MAINE. 


By CHARLES HAMLIN. 


HE first organized government within 

the limits of Maine exercising judicial 
powers appears to have been established 
by Sir Ferdinando Gorges, who, under his 
nephew, William Gorges, set up a court at 
Saco in 1636. The members of the court, 
seven in number, were styled commissioners, 
and resided in different parts of the province 
styled New Somersetshire, extending beween 
the Piscataqua and Kennebec rivers. Of 
these commissioners, Purchase was from 
Brunswick, Cammock and Josselyn from 
Scarboro, Bonithorn and Lewis from Saco, 
and Godfrey from York. The court thus 
established by William Gorges assumed gen- 
eral jurisdiction, and exercised governmental 


as well as judicial authority, endeavoring to | 


introduce good order among the detached 
settlements along the coast from the Piscata- 
qua River to Pemaquid. An early step thus 
taken by this court was an order, dated Feb- 
ruary 7, 1636, directed to Thomas Lewis, 
requiring him to “appear the next court 
day at the new dwelling-house of Thomas 
Williams (Winter Harbor), there to answer 
his contempt, and to show cause why he 
will not deliver up the combination { regula- 
tions of government adopted by the compa- 
nies settled at Agamenticus and other 
places] belonging to us, and to answer to 
such actions as are commenced against him.” 
The records of this time are fragmentary, 
but there remains enough to show that the 
forms of procedure were simple and free 
from technicalities — due to the absence of 
lawyers. Actions of trespass, slander, incon- 
tinency, for drunkenness and “ rash speeches” 
occurred frequently. 

The name of the territory was changed to 


the Province of Maine under the patent is- 
sued to Sir Ferdinando, dated April 3, 1639, 
and he was empowered, among other things, 
to establish courts of justice, ecclesiastical, 
civil and temporal, and to appoint magis- 
trates, judges and officers, with the right of 
appeal to the Lord Proprietor. Under this 
charter he appointed an executive council. 
The board, consisting of able men, was com- 
posed of Thomas Gorges, deputy governor, 
and his councillors, Vines, Champernoon, Jos- 
selyn, Bonithorn, Hooke and Godfrey. Inthe 
records of their courts they are styled com- 
missioners. Besides the usual civil and crim- 
inal powers, the court was also invested with 
admiralty and probate jurisdiction. The 
first session of the court was held June 25, 
1640, when Roger Garde was sworn in as 
register, and Robert Sankey as _ provost 
marshal. Eighteen civil actions and nine 
complaints were then entered. At the Sep- 
tember term, the deputy governor presided, 
and there were pending twenty-eight civil 
actions, nine of which were tried before a 
jury, and thirteen indictments. The council 
ordered one general term to be held annu- 
ally, on the twenty-fifth day of June, at Saco, 
and divided the province into two districts ; 
the dividing line being the Kennebec River, 
with three terms of court in each district to 
be held by an inferior court. At the same 
term, letters of administration upon the es- 
tate of Richard Williams were granted to 
Payton Cooke, gent., being the first granted 
in the Province of Maine. 

Besides these courts, commissioners were 
appointed from time to time, in the different 
towns with powers similar to trial justices of 


the present day. Their jurisdiction in civil 
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matters was limited to forty shillings, and 
an appeal laid to the higher court. The 
records disclose the same simple forms of 
procedure that had previously prevailed. 
They exhibit also the first bill in equity in 
Maine, filed June, 1640. It is probably the 
first in New England. The names of the 
parties are John Kinkford vs. George Cleeves 
and Richard Tucker. The cause of action 
related to accounting for some clapboards, 
. .. “notwithstanding the George 
Cleeves and Richard Tucker did formerly 
know that the said clapboards were in con- 
troversy, neither can the plf. enjoy them; 
and they utterly refuse to give the com- 
plainant any satisfaction for the same” 

It required forty years’ incessant effort, 
and at the cost of nearly all his estate, by 
Gorges, to establish a government giving 
protection to the scattered colonies of Maine. 
As will be readily seen, the future of the 


said 


judicial department depended upon the suc- 
cess of his government as an _ entirety. 
Judgments of a court without power to en- 
force them, or doubts and strife as to the 
lawfulness of its right to hear and determine 
causes, must, of necessity, create confusion 
and uncertainty. That is what did happen 
soon after the Civil War broke out in Eng- 
land, in the spring of 1642, when Gorges, 
returning to the mother country to espouse 
the royal cause, died in 1647. 
Rigby, at the instigation of Cleeves, pur- 
chased the Plough Patent of 1630, as it was 


Sir Alexander 


called, and the latter, sent over in 1643 as 
Rigby’s deputy, held courts at Casco and 
Scarboro’ for seven or eight years, in con- 
flict with the courts of Gorges, held by 
Vines. This was the beginning of thirty 
years’ conflict ending in 1677, when Massa- 
chusetts purchased of Gorges’ grandson all 
his interests in the province for £1250 ster- 
ling. During the last-named period, the law 
did not exist among the people as a science, 
nor was its practice by men 
trained to the profession. 

After the purchase of Maine by Massa- 


regulated 


| 


| The judicial 


chusetts, in 1677, the way was fairly open 
for the peaceful rule of the Bay Colony. 
Courts were immediately established, over 


| which Thomas Danforth presided, and, in 


1680, he was appointed president of the 
province. He proceeded at once to York, 
where he held an assembly of representa- 
tives called to reorganize the government. 
system then prevailing in 
Massachusetts was not extended over Maine, 
as it was decided that the purchased terri- 
tory must be governed according to the 
charter granted to Gorges. Provision, 
however, was made for appeals in all cases 
from the superior courts, and death penalties 
were subject to the concurrence of a majority 
of the Assembly. And it was ordered that 
the laws, orders and precedents that had 
been practiced before, and were of use in 
the province, should remain in full force 
until the General Assembly or Council 
should take order therein. This jurisdiction 
continued eleven years from the purchase, 
until it was interrupted by the second Indian 
war, which devastated the whole eastern 
country. 

During the existence of the colonial gov- 
ernment no educated lawyer except Thomas 
Gorges, the first deputy of the proprietor, 
practiced in the courts of Maine. He was 
educated at the Inns of Court in London. 
and presided in the General Court of the 
province four years only. 


a8 


There was another province, lying between 
the Kennebec and Penobscot rivers, known 
as Pemaquid. It was occupied by perma- 
In 1630, the 
year that Boston was founded, it had a pop- 
It 
was at one time the seat of the most con- 
siderable transactions of any settlement upon 
the New England coast. The general reader 
will find an interesting account of ancient 
Pemaquid by Mr. Thornton in the fifth 


nent settlers as early as 1625. 


ulation of about five hundred persons. 
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volume of the Maine Historical Collections. | 


We do not know what courts were estab- 
lished, or what laws were enacted. No record 
of them remains. Mr. Thornton, however, 
contributes to history the valuable infor- 
mation that Abraham Shurt, agent of the 


proprietors, is the author of the brief and | 


comprehensive formula by which the ac- 
knowledgment of deeds in Maine and Mas- 
sachusetts has ever been certified. 
as proof the certificate of Shurt to the deed 
of the Indian sachems of the Pemaquid ter- 
ritory to John Brown, dated July 24, 1626. 

A few other facts in the history of Pema- 
quid will serve our present purpose. 
1632 a charter was granted by the council 
of New England to Aldworth and Elbridge 
of Bristol, England. This passed, in 1650, 
from their heirs, and became in after years 
the subject, together with other titles derived 
from the Indians, English patentees and 
possessory rights, of a furious and bitter 
controversy, which was only settled by the 
interference of Massachusetts, and then by 
compromise, in 1812. The commissioners 
of Charles II visited the province in 1664. 
They reported: ‘“‘ The people for the most 
part are fishermen, and never had any gov- 
ernment among them.” 

In 1673, when the government of New 
York was granted to James, Duke of York and 
brother of the king, Pemaquid became an 
appendage to the colony of New York, and 


was represented in its General Assembly. | 


June 24, 1680, courts were established by 
the council sitting in New York. The noted 
Sir Edmund Andros was governor at this 
time, and, as such, issued a commission to 


Henry Josselyn, who had formerly been one | 


of Gorges’ commissioners, residing at Scar- 
boro’, and others, to be a court of session, 
and, ‘to act according to law and former 
practice.” 
June and November. Justices of the peace 
were also appointed from time to time, with 
authority to hear and determine civil and 
criminal causes. Thomas Gyles lived, at the 


He cites 


In | 


This court held its sessions in | 





time of the first Indian war, at Merry Meet- 
| ing Bay; he afterwards settled at Pemaquid, 
| and was made chief justice of the court 
| there. He was killed by the Indians in 1689. 
| John Jordan, of Cape Elizabeth, was ap- 
| pointed by Governor Andros a special jus- 
| tice for the province, which then acquired 
| the name, County of Cornwall, the principal 
| place being Pemaquid and made a port of 
| entry and shire-town. 

| In September, 1686, the Duke of York, 
who had now become James II, transferred 
| the jurisdiction of his eastern territory to 
| Massachusetts, which immediately assumed 
| the government over it, and she lost no time 
in giving stability to the institutions in her 
new acquisitions. 

The second Indian war, which broke out 
soon after, 1689, interrupted her plans, and 
instead of establishing a peaceful govern- 
ment, she was called upon to defend the 
territory, and to rescue the inhabitants from 
imminent peril, and before it was over the 
new charter of 1691 was granted, which 
united with the old Bay Colony that of 
Plymouth, the whole territory of Maine, and 
also Nova Scotia. 





ITI. 


It is worthy of note that the political 
status of the Province of Maine, during the 
fifty-two years briefly sketched above, was 
| that of a palatinate, of which Gorges was 

lord palatine; his royal judicial powers are 

found recited at large in the curious Palati- 
| nate of Maine; and is the only instance of a 
purely feudal possession on this continent.* 

Under the charter of 1691, above named, 
granted upon the accession of William and 
Mary, occurred the second important period 
in the courts of Maine, when there was 
| established system which, with few 
| changes, continued for the next one hundred 





a 


1 Ex-Gov. Gen. J. L. Chamberlain’s Centennial Address, 
Phila. Nov. 4, 1876. 
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and thirty years, or until the admission of 
Maine as a state into the Union. 

After enunciating a declaration in the 
nature of a bill of rights, great doctrines 
foreshadowing the principle upon which the 
war of the Revolution was fought eighty-four 
years afterwards, laws were passed for the 
establishment of courts, viz.: justices of the 
peace for the trial of small causes; quarter 
sessions, corresponding to courts of county 
commissioners of the present day; inferior 
Court of Common Pleas; and the Superior 
Court. A Court of Chancery was created, 
but was disallowed by the Home Govern- 
ment. The governor and council were made 
by the charter a Court of Probate; and a 
Court of Admiralty was also established by 
the Crown. The Superior Court was com- 
posed of Wm. Stoughton, chief-justice, 
Thomas Danforth, Wait Winthrop, John 
Richards, and Samuel Sewall. Judge 
Lynde, elevated to the bench in 1712, was 
the first educated lawyer placed upon it; 
and William Cushing, appointed in 1772, 
was the first lawyer promoted to the bench 
from Maine. 

This‘court held two sessions a year in the 
principal counties, but trials of causes arising 
in Maine, which formed only one county till 
1760, were held in Boston or Charlestown. 
It was not until 1699 that a term was granted 
to this state, which was held at Kittery un- 
til 1743, when it was removed to York. 
This continued to 1760, when the counties 
of Cumberland and Lincoln were established. 
The first term in Cumberland County was 
held in 1761, in Lincoln not until 1786; 
both held in June, but only for jury trials. 
The court thus established, in 1699, for 
Maine, consisted of a chief and four other 
justices, and so continued during the exist- 
ence of royal authority in the colony. By 
the Constitution of 1780, the title of this 
court was changed to that of the Supreme 
Judicial Court. The judges first appointed 
under the new constitution were Wm. Cush- 
ing, Nathaniel Peaslee Sargent, James Sul- 


| 





| coln County as the court should direct. 


livan, David Sewall and Jedediah Foster. 
Three judges constituted a quorum of the 
court, which sat in all the counties, and they 
decided all questions of law arising during 
the progress of jury trials. In consequence 
of a large accumulation of business in the 


courts, the number of judges was increased, 


in 1800, to seven, with two quorums, so that 
the court could be held in two places at the 
same time. In 1805 the zzs¢ prius system 
was introduced, with five three 
sitting zz banc to decide questions of law, 
and one or more presiding at the trial 
terms. 

These judges, until 1792, appeared on the 
bench in robes and wigs; in summer the 
robes were black silk, in scarlet 
cloth. The wig disappeared with the vener- 
able Cushing. 

The records of this court for all the 
counties were kept in Boston until 1797, 
when they were transferred to the custody 
of the clerks of the Common Pleas of the 
several counties, except those of Hancock, 
Lincoln and Washington, where the clerks 
were appointed by the justices to reside and 
to keep their records in such place in Lin- 
The 
court appointed Jona. Bowman, Jr., clerk 
for these counties, his residence to be at 
Pownalborough, now Dresden, where the 


judges ; 


winter, 


| court-house, now a large, four-story dwelling- 


house, remains to be seen as the only rem- 
nant of a once promising city. In Maine, 
the nisi prius system was retained and ad- 


ministered by a chief and two associate 


| justices until 1847, when an additional justice, 


Samuel Wells, was appointed. 

A Common called the 
Court, consisting of four judges, was organ- 
ized for each county. The first judges of 
this court, ‘‘ substantial persons,” the 
language of the statute, all-resided west of 
Biddeford. John Frothingham of the Cum- 
berland bar, appointed to its bench in 1804, 
was the first regular practitioner in Maine to 
sit in this court. Two terms a year were 


Pleas, Inferior 


in 








held in York and two in Wells until 1736, 
when one term was held annually in Fal- 
mouth, Portland. Sir William Pep- 
perell was then its first chief-justice. After 
Cumberland and Lincoln counties were 
organized in 1760, two terms of this court 
were established in those counties. Lincoln 
County then embraced the old Sagadohoc, 
or Duke of York’s province, and also all of 
the state of the 
River. 

This court continued with the same juris- 
diction to the end of the royal government, 


now 


lying east 


and was revived under the Constitution of | 


1780. In 1804, the number of judges was 
reduced to three in each county; and in 
1811 the circuit system was adopted, under 
which Maine was divided into three circuits, 
- in each of which a chief justice and two as- 
After the 
separation from Massachusetts, the legisla- 
ture of Maine in 1822 created a Court of 
Common Pleas consisting of one chief-justice, 
Ezekiel Whitman of Portland; Samuel E. 
Smith of Wiscasset and David Perham of 
Bangor, associate justices. 

Under the circuit system of 1811, the 
judges appointed in Maine were: for York, 
Cumberland Oxford, Benj. Greene, 
chief, Dana of Fryeburg and Widgery of 
Portland, associates; for Lincoln, Kennebec 
and Somerset, Nathan Weston, Jr., chief, 
Ames and McLellan, associates; for Han- 
cock and Washington, Wm. Crosby, chief, 
Kinsley and Campbell, associates. These, 
Campbell, Kinsley and Widgery, 
were all educated lawyers. The trials in 
these courts were by the intervention of a 
jury, consisting generally of twelve men, al- 
though in some instances composed of a 
less number. 

It was not until after the charter of 1691 
that the forms of writs and procedure in 
court acquired any system. In 1701, the 
General Court established forms of writs, and 
authorized the courts to frame rules of prac- 
tice. No rules of practice were adopted, ex- 


sociate justices were appointed. 


and 


except 


The Supreme Court of Maine. 
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Penobscot | 
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| The date of the act is February 
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cept as relates to irregular practitioners in 
Suffolk, until after the Revolution. In 1721, 
says Dummer, ‘‘ No special pleadings are 
admitted, but the general issue is always 
given, and_ special brought in 
evidence.” In 1701, the attorney’s oath, as 


matters 


the same now exists, was prescribed. 

This intermediate system continued in use 
in Maine 1839, when the Court of 
Common Pleas was abolished, and a new 


until 


system called the District Court was created. 
25, 1839, 
and under its provisions the state was again 
This 


system lasted only for the brief period of 


divided into three districts as before. 


fourteen years. The causes which led to its 
being abolished, in 1852, and the creation 
of the Supreme Judicial Court, the system 
which exists at the present time, will be 
found in the life of Chief-Justice Appleton, 
appearing in a subsequent number of THE 
GREEN BAG. 

Under the charter of 1691 a court was 
established under the name of “A Court of 
General Sessions of the Peace.” Its powers 
were much like those of county commis- 
sioners of the present day, but it was com- 
posed of justices of the peace in each county, 
having power to appoint clerks, officers, 
summon juries, and establish rules of prac- 
tice. Its jurisdiction was renewed under the 
Constitution of 1780, and continued until 
1804, when it was transferred to the Com- 
mon Pleas, except as to county buildings, 
roads and granting licenses, etc. Other 
changes in the organization of this court, in- 
cluding that of its name to Court of Sessions, 
took place, from time to time, by substitut- 
ing a fixed number of judges in 1807, its 
reéstablishment in 1811, abolition in 1814, 
and restoration in 1819 with a chief justice 
and two associates in each county. 

After the separation many changes oc- 
In March, 1831, a radical change 
The governor was authorized to 


curred. 
was made. 
appoint in each of the several counties three 
suitable persons as county commissioners, 
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and this name of the court has ever since re- 
mained. In 1842, the office was made 
elective, the effect being to supplant those 
persons who were lawyers with others not 
trained to the law. 

The jurisdiction of the Probate Court in 
Maine was confided, under the charter of 
1691, to the governor and council, who ap- 
pointed probate judges in each county. 
Prior to this the recorder of the province, who 
was generally the clerk of the County Court, 
recorded wills and administrations with the 
records of that court. The records of York 
County show, as early as 1635, how the juris- 
diction was exercised from the first incep- 
tion of the government in Maine. In June, 
1635, the inventory of the ‘estate of 
Richard Williams, servant to Mr. Matthew 
Craddock,” was taken and confirmed by de- 
position in 1660. The conflict of jurisdic- 
tion, which harassed the province after the 
revolution of 1642 in England until the 
charter of 1691, was made the ground for 
acts of confirmation. Accordingly we find, 
in May, 1648, a decree passed confirming 
to Payton Cooke the administration granted 
him by the court in 1640, held under 
Gorges’ authority. In March, 1784, after 
the Constitution of 1780, the legislature 
passed the first probate act, establishing a 
Probate Court in each county. The judge 
and register were appointed by the governor 
and council, and an appeal was allowed to 
the Supreme Court. For nearly a century, 
beginning with Joshua Scottow in 1687 to 
Jonathan Sayward 1775, there were only 
nine judges of this court in the Province of 
Maine. Scottow was both register and 
judge, and one register, Joseph Hammond, 
became judge after five years’ service. After 
the separation from Massachusetts, this 
court was continued by the act of March 20, 
1821. The judges had the same tenure of 
office as the judges of common law courts, 
— for life, but were paid, as also were the re- 
gisters, by fees assessed upon the business 
of their courts. In 1826 the fee table was 





abolished, and fixed salaries — an excellent 
provision — established in their place. In 
1839, the life tenure was abridged to seven 
years, and in 1855, both judges and re- 
gisters were made elective by the people 
every four years. 

This court remains substantially in the 
same form and with the same powers as thus 
established ; with, however, the added duties 
of a court of insolvency, taking the place of 
a bankrupt court since the repeal of the 
United States bankrupt law. 


4 


The Supreme Judicial Court of Maine was 
organized in 1820 by the appointment of 
one chief-justice, Prentiss Mellen, and Na- 
than Weston and Wm. P. Preble, associate 
justices. Their tenure of office was during 
good behavior, but not to exceed seventy 
years in age. The nzsi prius system was 
retained until 1847, when an additional jus- 
tice, Wells, was appointed. Chief-Justice 
Mellen presided until 1834, when, having at- 
tained the age of seventy, he became consti- 
tutionally disqualified, and was succeeded 
by Nathan Weston, with Parris and Emery, 
associates. A _ constitutional amendment 
having been adopted in 1839, limiting the 
judicial tenure to seven years, he retired in 
1841, when he was succeeded by Ezekiel 
Whitman, who resigned in 1848. 

In 1852 an important change, quite radi- 
cal, was made in the judicial system of the 
State. The District Court, created in 1839, 
was abolished, as before stated, and the busi- 
ness of that court was transferred to the 
Supreme Court, then increased to seven 
judges. The change thus introduced, with 
the addition of another justice, is the system 
which now prevails. 

Chief Justice Whitman’s successor was 
Ether Shepley, an associate justice, who re- 
tired at the end of seven years, in 1855, and 
was succeeded by John Searle Tenney, who 
also served one term, until 1862, and Chief- 
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Justice John Appleton was appointed his 
successor for three terms, retiring in 1883, 
after a judicial service of thirty-one years. 
The present chief-justice is John Andrew 
Peters, now serving his second term. 

It is proposed to give in the following 
pages a sketch of the lives of the chief jus- 
tices, and the present associate justices. 

The following is a chronological table of 
the Supreme Judicial Court justices from 
the beginning to the present date, 1895. 


CHIEF JUSTICES. 


Prentiss Mellen, Portland, July 1, 1820, to Oct. 
1534. 

Nathan Weston, Augusta, Oct. 22, 
IS4I. 

Ezekiel Whitman, Portland, Dec. 10, 
signed Oct, 23, 1848. 


1834, to Oct. 
I84I. 


Ether Shepley, Portland, Oct. 23, 
1855. 

John Searle Tenney, Norridgewock, Oct. 
to Oct. 23, 1862. 

John Appleton, Bangor, Oct. 24, 1862, to Sept. 19, 
1883. 

John A. Peters, Sept. 20, 1883. 
19, 1890. 


1848, to Oct. 


3, 1855, 


Reappointed Sept. 


ASSOCIATE JUSTICES. 


William Pitt Preble, Portland, July 1, 1820. 
June 18, 1828. 

Nathan Weston, Augusta, July 1, 1820. 
Oct. 22, 1834. 

Albion K. Parris, Portland, June 25, 1828. 
Aug. 20, 1836. 

Nicholas Emery, Portland, Oct. 22, 1834, to Oct. 
21, 1841. 

Ether Shepley, Saco, Sept. 23, 
Oct. 23, 1848. 

John S. Tenney, Norridgewock, Oct, 23, 
Ap’d C. J. Oct. 23, 1855. 

Samuel Wells, Portland, Sept. 28, 1847. 
March 31, 1854. 

Joseph Howard, Portland, Oct. 23, 1848, to Oct. 22, 


Res’d 
Apd C. }. 


Res’d 


1836. <Ap’d C. J. 


1841. 


Resigned 


1855. 

Richard D. Rice, Augusta, May II, 
signed Dec. 1, 1863. 

John Appleton, Bangor, May 11, 
Oct. 24, 1862. 

Joshua W. Hathaway, Bangor, May 11, 1852, to 
May 10, 1859. 

Jonas Cutting, Bangor, April 20, 1854. 
April 20, 1861, and April 20, 1868. 


1852. 


Reap’d 


Seth May, Winthrop, May 6, 1855, to May 7, 1862. 
Woodbury Davis, Portland, Oct. 10, 1855. 
April, 1856. Reap’d Feb. 25, 1857. 

1865. 

Daniel Goodenow, Alfred, Oct. 10, 
1862. 

Edward Kent, Bangor, May 11, 1859. 
11, 1866. 

Charles W. Walton, Deering, May 14, 1862. Reap’d 
May 14, 1869, May 16, 1876, May 15, 1883, and 
May 15, 1890. 

Jonathan G. Dickerson, Belfast, Oct. 24, 
Reap’d Sept. 24, 1869, and Sept. 20, 1876. 
in office, Sept. 1, 1878. 

Portland, Oct. 24, 


Rem‘d 
Daas . 
Resigned 


1855, to Oct. Io, 


Reap’d May 


1862. 

Died 

Edward Fox, 1862. 
1863. 

William G. Brunswick, March 27, 1863. 
Reap’d March 24, 1870, and March 24, 1877. 
Charles Danforth, Gardiner, Jan. 5, 1864. Reap’d 
Jan. 5, 1871, Dec. 31, 1877, and Dec. 31, 1884. 

Died in office, Mar. 30, 1890. 


Resigned 


Jarrows, 


Rufus P. Tapley, Saco, Dec. 21, 1865, to Dec. 21, 
1872. 

William Wirt Virgin, Portland, Dec. 26, 
Reap’d March, 1880, and March 30, 1887. 
in office, Jan. 23, 1893. 

John A. Peters, Bangor, May 20, 1873. 
May 20, 1880. Ap’d C. J. Sept. 30, 
Reap’d Sept. 19, 1890. 

Artemas Libbey, Augusta, April 24, 1875. 
Jan. 11, 1883, and Jan. 10, 1890. 
March 15, 1894. 

Joseph W. Symonds, Portland, Oct. 16, 1878. Res’d 
March 31, 1884. 

Lucilius A. Emery, Ellsworth, Oct. 5, 1883. 
Oct. 4, 1890. 

Enoch Foster, Bethel, March 24, 1884. 
March 24, 1891. 

Thomas H. Haskell, Portland, 
Reap’d March 31, 1891. 

William Penn Whitehouse, Augusta, April 15, 1890. 

Andrew Peters Wiswell, Ellsworth, April 10, 1893. 

Sewall C. Strout, Portland, April 12, 1894. 


1872. 
Died 


Reap’d 
1883. 


Reap’d 
Died in office, 


Reap’d 
Reap’d 


March 31, 1884. 


PRENTISS MELLEN, the first chief-justice, 
and the third son of the Rev. John Mellen, 
was born October 11, 1764, at Sterling, in 
Massachusetts. With a affectionate 
and filial regard, he cherished the memory 
of his 


most 


father, who was distinguished for 
learning, simplicity of manners, and Christian 
purity of life, often speaking of him as a fine 
specimen of the New England clergy. From 
his mother, the daughter of the Rev. John 
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Prentiss, he inherited the prudence and piety 
which entered deeply into the building up of 
his beautiful character, combined with a play- 
ful wit which he used to the delight of all, 
without giving pain to any. 

He was prepared for college under the 
personal instruction of his father, and was 
graduated at Harvard College in 1784. His 
elder brother, Henry, and John Abbott, 
long a professor at Bowdoin College, were 
among his classmates. His commencement 
part was a forensic disputation in English, 
upon the question, whether the knowledge 
and practice of religion are not promoted 
more by diversity in sentiment and modes 
of worship, than by an entire uniformity. 
The year following he was a private tutor 
at Barnstable, in the family of Joseph Otis, 


and at the same time began the study of | 


law in the office of the eccentric lawyer, 
Shearjashub Bourne. He was admitted to 
the bar at Taunton, in October, 1788. By 
the custom then prevailing, students were 
required, upon their admission to the bar, 
to treat the judge and all the lawyers. We 
have his testimony that this ceremony was 
observed “ with about half a pail of punch, 
which treating aforesaid was commonly 
called ‘the colts’ tail’.” 

He began practice in his native town, but 
after a few months removed to Bridgewater, 
where he continued until November, 1791, 
when he went to Dover, N.H. He spent 
the winter and spring there with his brother, 
and in July, 1792, under the advice of Judge 
Thacher, then a member of Congress, he 
went to Biddeford, where he soon entered 
upon a successful practice which placed him 
at the head of the bar in Maine, and at the 
head of its highest judicial tribunal. 

He thus describes his humble beginning 
in Biddeford: ‘I opened my office in one 
of old Squire Hooper’s front chambers, in 
which were then arranged three beds and 
half a table and one chair. My clients had 
the privilege of sitting on some of the 
beds,” 











His celebrity as a leader soon called him 
into the neighboring counties in Maine and 
New Hampshire. In 1804, he began mak- 
ing the circuit of Maine with the Supreme 
Judicial Court. In 1806, he removed to 
Portland, and from that time until his ap- 
pointment to the bench in 1820, he practiced 
with eminent success in every county, being 
retained in nearly every important case. The 
law term for Maine was then held in Boston, 
where the records were also kept. 

His competitors were men of high legal 
attainments, of great natural abilities, and 
able and eloquent as advocates. Among 
them was the accomplished Parker, after- 
wards chief-justice of Massachusetts; the 
grave and cautious Whitman, his distin- 
guished successor on the bench ; the sensible 
and acute Longfellow; Orr, shrewd, skillful 
and prompt; and the adroit and eloquent 
Wilde, late of the Supreme Court of Massa- 
chusetts. ‘‘His most constant opponent,” 
said Professor Greenleaf, ‘ was Judge Wilde ; 
their forensic warfare, adopted by tacit con- 
sent, was to place the cause on its merits, 
produce all the facts, and fight the battle in 
open field. A generous warfare like this 
could not but create a generous friend- 
ship.” 

At the bar his manner was fervid and im- 
passioned ; his countenance lighted up with 
brilliancy and intelligence; his perceptions 
were rapid, and his mind leaped to conclusions 
to which other minds traveled more slowly. 
As a consequence, he was obliged sometimes 
upon more mature reflection to modify such 
conclusions. On one occasion Chief Justice 
Parsons remarked to him when he was ar- 
dently pressing a point, “ You are aware, 
Mr. Mellen, that there are authorities on the 
other side.” ‘‘ Yes, yes, Your Honor, but 
they are all in my favor.” 

He identified himself with the cause of 
his client, and never for a moment neglected 
it, or failed to improve every opportunity in 
his opponent's weakness or errors, to secure 
a victory. His voice was musical, his per- 
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son tall and imposing, and his manner fas- 
cinating. At times he was eloquent. 

In all his conflicts with his brethren, which 
at times were ardent, and sometimes impet- 
uous, he was singularly fortunate in never, 
even unintentionally, inflicting the slightest 
wound upon their feelings. He was ever 
gentlemanly and kind. 

The same traits of impassioned eloquence 
reappear, at a subsequent generation, in Ser- 
geant S. Prentiss, the famous orator of Mis- 
sissippi, when he charmed and electrified the 
country by his wonderful powers. Prentiss 
used to attend the Mellen-Prentiss family re- 
unions at Portland, where he was recognized 
by the Chief Justice as a relative * and fa- 
vorite kinsman. 

In 1808, 1809, and 1817 he was a mem- 
ber of the executive council in Massachu- 
setts, a presidential elector in 1816, and 
elected to the U. S. Senate in 1817, where 
he had Harrison Gray Otis for his colleague. 
The latter situation he held until Maine was 
organized as a separate state, when, in July, 
1820, he was appointed chief-justice of the 
new State. The same year he received the 
honorary degree of Doctor of Laws from 
both Harvard and Bowdoin colleges. His 
associates on the bench were Nathan Weston 
and Wm. P. Preble. 

For this elevated and honorable station, 
he was eminently qualified by the high 
order of his legal attainments, his long ex- 
perience, readiness in dispatch of business, 
and love of justice and equity. Yet his love 
of equity was not that morbid sentiment 
which often leads to a blind sacrifice of the 
principles of law. Hence, he always held 
the established principles and rules of the 
law as too sacred to be disregarded; and no 
judge bowed with more profound respect to 
the settled law of the land. 

His thorough knowledge of practice, his 
familiarity with decided cases, and his quick 

* The late Henry E. Prentiss, of Bangor, was a second 


cousin of S. S. Prentiss. His ancestor, Caleb Prentiss, mar- 
ried Pamela, sister of Chief-Justice Mellen. 





perception of the points and merits of a case, 
were peculiarly valuable at a time when the 
new State was forming its system of jurispru- 
dence. The enduring evidence of his sound 
judgment, his just discrimination, great 
learning, and the lasting impress of his 
powerful mind are to be found in his judi- 
cial opinions, which are contained in the 
first eleven volumes of the Maine Reports. 
Of the sixty-nine cases in the first volume, 
the opinions in fifty were drawn by him; of 
eighty-four opinions in the second volume, 
he drew seventy-four; and this industry and 
application is apparent through the whole 
series, in the last of which, of the one hun- 
dred and six opinions, he drew seventy-four. 
None of them are of a light or hasty kind; 
many of them involved points of the highest 
importance, requiring profound study, nice 
discrimination, and keen analysis. Perhaps 
as ready an illustration of all these elements 
combined is the case of Prop’rs Kennebec 
Purchase v. Laboree, 2 Greenl. 275, so often 
cited upon the constitutionality of retrospec- 
tive statutes, where vested rights are in- 
volved. 

He grew up with the law of the State 
which he largely shaped; he was as familiar 
with the modern as with ancient decisions, 
and kept pace with the progressive learning 
of his profession. 

His useful career upon the bench ended 
October 11, 1834, when he reached the 
constitutional limit of seventy years, beyond 
which no judicial office could then be held 
in Maine. 

On his retirement from the bench, the 
Cumberland Bar addressed him with ex- 
pressions of the high sense it entertained of 
his services and merits, as an upright judge, 
and of his qualities as a man, to which trib- 
ute of affection and respect he responded 
with deep sensibility. 

His last public service, rendered at the 
age of seventy-five years, was in revising 
the statutes of the State. He earnestiy en- 
gaged in this task, and with the aid of his 
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colleagues, Samuel E. Smith and Ebenezer 
Everett, submitted a report to the legislature 
January 1, 1840. The work embraced one 
hundred and seventy-eight chapters arranged 
under twelve titles, and constitutes the Re- 
vised Statutes of 1841, being the first revision. 
He died December 31, 1840, at Portland, 
his burial place being marked by a marble 
monument with suitable inscriptions, erected 
by the Cumberland Bar. His portrait adorns 
the Supreme Judicial Court room at Port- 
land. And now after the lapse of half a cen- 
tury, the perusal of his record, like a sweet 
strain of some half-forgotten song, revives the 
memory of his beautiful and exalted char- 
acter, and reminds us how well he served 
the state which he loved and honored. 


NATHAN WESTON, the second chief-jus- 
tice, like Lord Tenterden and other eminent 
jurists, is better known as a judge than as a 
practicing lawyer. He was raised to the 
bench before he had acquired a high repu- 
tation as a jury lawyer; but his eminent 
career of thirty years upon the bench evi- 
dently demonstrates that his was the judicial 
temperament from birth, while he brought 
to the discharge of his duties as judge, a 
high degree of scholarship and ample prep- 
aration. 

In passing, we may say that the believer 
in heredity hardly needs to be reminded 
that his grandson Melville Weston Fuller, 
Chief-Justice of the U. S. Supreme Court is 
“to the manner born.” 


Nathan Weston was born in that part of | 
Hallowell which now constitutes the city of | 


Augusta, July 27, 1782. He was the 
fourth in descent from John Weston, who 
emigrated from Buckinghamshire in England 
twenty years after the landing of the Pilgrim 
Fathers at Plymouth, and finally settled at 
Reading, Massachusetts, about twelve miles 
from Boston. The family was distinguished 
for their piety, and somewhat remarkable 


for longevity. His father was an enterpris- 


ing, active man of varied experience through 
After a campaign or two in the 
old French war, prior to the capture of 
Quebec, he removed to Maine which then 


a long life. 


contained a small and scattered population. 
Before the Revolution, he was the owner of 
Abicadassit Point on the Kennebec River, 
where he resided, engaging principally in 
commerce, and sometimes furnishing masts 
for the king’s ships from the fine timber of 
that region. Having removed to Augusta 
he became a public man, and served as a 
member of the House, Senate and Council 
of Massachusetts. 

Judge Weston’s mother was Elizabeth 
Bancroft. She of the 
Aaron Bancroft, of Worcester, Mass., the 
father of the historian Bancroft. He often 
ascribed his thirst for knowledge and his as- 


was a sister Rev. 


pirations in his literary and _ professional 
career to the influence of his mother, who 
had a strong and cultivated mind, imbued 
with piety. 
of her children lessons of morality, truth, 
patriotism, devotion to the country, a strict 
Puritanical observance of the Sabbath and 
inculcated the truth of God’s word. 

He fitted for college under the instruction 
of the learned talented preceptor, 
Samuel Moody, at the Hallowell Academy. 
Being industrious and quick to apprehend, 
he made great progress and was easily pro- 
ficient both there and at Dartmouth College, 
where he maintained a high rank through- 
out the course, and graduated with distin- 
guished honors, in 1803, with a class of 
forty-four members. 

After spending a few months in the study 
of the law with Benj. Whitwell in Augusta, 
he entered the office of George Blake, U. S. 
District Attorney, in Boston, where he com- 
pleted his studies, and was admitted to the 
Suffolk Bar, July, 1806. In the office of 
Mr. Blake, a learned lawyer, an able advo- 
cate and a leader of the democracy, he had 
ample opportunity for instruction and im- 
provement. 


She impressed upon the minds 


and 
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Among the privileges he then enjoyed 
was that of hearing the eminent lawyers at 
the Boston Bar. Among others were Par- 
sons, afterwards chief-justice; Dexter, who 
had been in both houses of Congress, and 
the cabinet of the elder Adams; Sullivan 
and Gore, each of whom was subsequently 
elevated to the governor’s chair in Massa- 
chusetts; and the elegant and brilliant Otis, 
at that time the delight and favorite of the city. 

Upon his admission to the bar, his teacher, 
Mr. Blake, who appreciated his talents and 
acquirements, proposed favorable terms of a 
partnership ; but he declined, although urged 
to accept the proposal, choosing to push 
his fortunes in Maine. He first opened an 
office in Augusta, but in a few months was 
persuaded by friends in that part of the 
country to remove to New Gloucester, in 
the county of Cumberland, where he found 
an opening made by the removal of Judge 
Whitman to Portland. 

He had a successful business there, and 
was chosen a representative of the town the 
next year. In 1810, he returned to his 
native town, and the next year, at the age of 
twenty-nine, was appointed chief-justice of 
the Circuit Court of Common Pleas for the 
second circuit, comprising the counties of 
Kennebec, Lincoln and Somerset. His as- 
sociates were Benjamin Ames and Ebenezer 
Thatcher. 

Judge Weston presided with dignity and 
ease in the new court, faithfully and promptly 
discharging the duties of the office to the ac- 
ceptance of the bar and the people until 1820, 
when on the organization of the new State, 
he was appointed an associate justice of the 
Supreme Judicial Court. He was commended 





to this honorable position, at the side of | 


Chief-Justice Mellen, by his experience and 
the satisfaction he had given in the discharge 
of his official functions in the Circuit Court 
of Common Pleas. 
Judge Mellen, in 1834, by reason of the 
constitutional limit of his age, he was ap- 
pointed chief-justice of the Supreme Judicial 


Upon the retirement of | 


Court, his associates being Judges Parris and 
Emery. 

In 1825, he was, by the nearly unanimous 
vote of the legislature without distinction of 
party, nominated for governor. Retaining 
however, a preference for the judicial de- 
partment, he declined the proffered honor. 

His term of service as chief justice was 
seven years, at the end of which, in October, 
1841, a constitutional amendment having 
been adopted, limiting the judicial tenure to 
seven years, he retired from the bench. He 
was nominated by Governor Kent as his 
own successor, but the council who belonged 
to the opposite party failed to confirm him. 

He was placed so early upon the bench 
that he was removed from active political 
life. He was appointed a trustee of Bowdoin 
college in 1820, and served during his life. 
In 1843, the college conferred upon him the 
title of LL.D., he having been previously 
thus honored by Dartmouth and Waterville. 
He was also a trustee of Waterville College, 
now Colby University, for thirty-two years. 

He was a sound and able lawyer. At 
nist prius he presided with perfect ease and 
dignity, calmness and ability. His long ex- 
perience enabled him to rule promptly and 
accurately upon all points of law raised at 
trials. He was a model of patience in the 
hearing of causes; his charges to the jury 
were clear, full and methodical. To the 
members of the bar, he was frank and cour- 
teous at all times. 

Of him as a man and judge, in a carefully 
considered review of his life, ex-Chief-Justice 
Appleton thus speaks: “ With a mind emi- 
nently judicial, accustomed to the labors of 
the bench, its duties were easy and their 
As a judge, kind, 
prompt and ready in his rulings, he presided 


performance a pleasure. 


with an ease and courtesy which inspired 
the confidence of the young, and with a 
dignity which commanded the respect of all. 
Patiently he listened to the arguments of 
counsel. His charges were in language clear 
and distinct. With a tenacious memory, he 
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retained the facts developed in the testi- 
mony; with unusual quickness of percep- 
tion, he rapidly seized upon the salient points 
at issue, and then, disentangling the mass of 


facts which encumber a case and distract | 
attention, selecting those upon which a right | 


decision of the case depends, applying to 
them with clearness and precision the prin- 
ciples of law applicable thereto, without in- 


terfering with their province, he aided the | 


jury in aiming at the great end for which 
alone they exist —a just determination of 
controverted facts. 

He was a learned man. Of studious habits, 
he early made himself master of the law. 
The quaint and rugged style and the vast 
and antiquated learning of Coke, the clas- 
sical pages of Blackstone, the dark mysteries 
of special pleading, almost forgotten or 
dimly remembered by the bar in these days 
of innovation, and the principles of com- 
mercial law, the grand product of modern 
civilization, were alike at his command” .. . 
Of his opinions says the same writer, “he 
discussed the questions involved with abun- 


dant research and ample learning, stating | 


the questions for determination with preci- 
sion, laying down the legal principles upon 
which the case must rest with a purity and 
elegance of diction which Addison might 
almost have envied, and with a strength of 
argument which carried conviction.” 

His opinions extending through the first 
twenty volumes of the Maine Reports, ex- 
hibiting a comprehensive knowledge of the 
law, are always clear to the point. They 
are the daily resort of the profession, and, 
while like Lord Eldon’s, not adding much 
to the law, they are lucid expositions. A 
good example may be seen in Cram v, Ban- 
gor House Prop’rs, 12 Maine, 354, in which 
a corporation was held bound by the acts of 
its agent, acting within the scope of his em- 
ployment, but with a seemingly deficient 
execution of his power. Many of them are 
not less distinguished for their elevated moral 
tone than for their sound legal logic. 


| was surety upon a note. 


In social life, the charm of his conversa- 


| tion and the amiability of his disposition he 


retained to the day of his death, which took 
place in 1872 at the extreme age of ninety 
years. While he was not much given toa 
display of wit, he exhibited flashes of shrewd 
humor, the want of which, as Prof. Irving 
Browne well says, ‘is a serious defect in the 
human character.” The tender of quite a 
large sum of money was once made to him 
to redeem a mortgage which he held in 
trust for another party, and for whom he 
The gentleman 
making the tender offered to carry the money 
for the judge and deliver it to the benefi- 
ciary, if he so desired —saying the burden 
of so much money might be irksome, etc. 
With a twinkle in his eye, the judge replied : 
‘‘Whenever I have put my name for ¢his 
party to a piece of commercial paper, 
whether as maker, payee, indorser, drawer, 
surety, joint-promisor, guarantor, or other- 
wise, I have not failed to observe that I had 
to payit. This is the first time I ever knew 
the money to come the other way. No, sir, 
thank you! I will keep it myself.” 


EZEKIEL WHITMAN, the third chief-jus- 
tice, was born in East Bridgewater, Mass., 
March 9, 1776, and died there August 1, 
1866. His first American forefather, John 
Whitman, came to this country about the 
year 1635, and settled at Weymouth. His 
descendants were remarkable for their lon- 
John, a of the 
founder, died in 1842, at the extreme age 
of one hundred and seven years. The tenac- 
ity of life of others was equally notable. 
Twelve of Thomas, 
John’s eldest son, lived to the average age 
of eighty-eight and two-thirds years. Josiah 
Whitman, second, the father of Ezekiel, 
married Sarah, daughter of Caleb Sturtevant, 
of Halifax, Mass., a lineal descendant of El- 
der Robert Cushman of Plymouth. Both 
parents died during the early childhood of 


gevity. great-grandson 


great-grandchildren 
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Ezekiel, leaving him and a sister in straight- 


ened circumstances. Thus cradled in poverty 


and obliged to contend with hardship and 
privation, he found a friend in need in his 
uncle, the Rev. Levi Whitman of Wellfleet, 
who gave him his rudimentary instruction, 
and treated him with great kindness that was 
gratefully repaid in following years, when 
their relative circumstances were reversed. 
The training he there received had an im- 
portant influence on his after-life, for had he 
been left to follow his own inclinations, he 
would have followed the sea, or gone upon 
the stage. Of this uncle he gives a charm- 
ing description in a speech at the two 
hundredth anniversary of Bridgewater, June 


nankeen breeches, and I think he had his 
stockings and shoes in one hand, suspended 
by his garters.” Entering into conversation 
with this youthful oddity, he soon found out 
that his name was Whitman, and that both 
were seeking entrance to the same college. 
They became fast friends, and agreed to chum 
together. Chandler adds in the same letter 


that ‘“‘he was independent, eccentric, but 


3, 1856; Goldsmith’s country parson “ pass- | 


ing rich with forty pounds a year” was his 
prototype; and loving to dwell with those 
good old times he adds, “it may, however, 
have been flip or good old cider that ‘went 
round,’ instead of ale, in our ancestors’ days.” 


He does not appear to have been a diligent | 
to Kentucky to settle the affairs of a de- 


and enthusiastic student, although the ad- 
venturous orphan was a lad of good parts. 
He entered Brown University in 1791, with 
a class numbering twenty-six mémbers, hav- 
ing fitted himself for matriculation in fifteen 
months under the Rev. Kilborn Whitman of 
Pembroke. The standard of the college 
course in those days, however, as well as the 
expense, was low. He taught school during 
his first winter’s vacation, Marshfield, 
where it is related he got into trouble for 
audibly whispering in church, “ Spell it,” 
while the minister, Mr. Leonard, was stam- 
mering over the utterance of a difficult word. 
He supported himself through college by 


in 


teaching, and was graduated in 1795. Peleg 
Chandler, a classmate, gives in a letter an 
interesting account of his first meeting Whit- 
man, and a vivid idea of his poverty. While 
on his way to Providence, Chandler over- 
took a young man “ with a large bundle tied 
up in a bandana handkerchief hung over his 
back on a cane; he had on no coat, nor 
jacket, or stock. 


never vicious. His regard for truth was 
sacred. His probity commanded universal 
confidence.” 

Such a graduate was presumptively sure 
of success in life. He began the study of 
law absolutely penniless, in the office of 
Benjamin Whitman of Hanover, where he 
remained but a short time, and then went into 
the office of Nahum Mitchell of East Bridge- 
water. Mr. Mitchell soon found his student 
had solid judgment, keen perception, and 
unusual abilities, for he confided many cases 
before magistrates and referees to his care. 
While pursuing his study of law he was sent 


ceased citizen of Bridgewater. This employ- 
ment occupied him about one year. He 


| journeyed alone on horse-back and returned 


by way of Cumberland Gap and Washing- 
ton, where he attended the special session of 
Congress convened to discuss French viola- 
tions of American neutrality, visiting the 
Senate and listening to the address of Presi- 
dent Adams. He used to delight to relate 
his experiences of this part of his life; and 
in after-years, when holding court at Paris, 
found willing listeners among the young 
members of the family of Doctor Cyrus 
Hamlin, Sheriff of Oxford County, where he 
boarded during term-time. 

He was admitted to the bar of Plymouth 
County, in 1799, but determined to seek a 
settlement No 
qualified by instruction, discipline and self- 


in Maine. one was better 
reliance than he to carve his way to fortune 
and fame in the wilds of Maine. He evident- 


ly entertained a different view of the state 


He wore an old pair of , than that by Webster, who said to his friend 
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McGaw: “ You may go down East, if you 


think best, and grow up with the country, | 
where there’s no money now and nothing | 


but black flies and mosquitoes ; as for myself, 
I am going where the money is already 
made.” 


| 
| 
| 
| 


His law library consisted of Blackstone, | 


Nisi Prius Digest of Espinasse, and four 


books of forms by Samuel Freeman, styled | 
“The Clerk’s Assistant,” ‘‘ Probate Auxil- | 
| was solid and practical, cool and impartial, 


iary,” “Town Officer,” and “ Justice’s As- 
sistant.” 
tools of trade, but the want of others com- 


These, of course, were only the | 


pelled brevity both of argument and plead- | 


ing. 
to the case in hand was close and direct. 
The opinions of the judges were often made 
up without reference to the arguments of 
counsel. 


in his pocket.” 
and simplest way. 
dler, at New Gloucester, then a half shire- 


town with Portland. Chandler and Samuel 
Thatcher were the only lawyers there, and 


there being no others to the north, he settled | 
in Turner; but, after a short sojourn of three | 


months, he returned to New Gloucester, tak- 
ing the office vacated by Thatcher’s removal 


to Warren; and, having decided to make his | 
home here, he married a daughter of Cush- | 
| the first being a tie. 


ing Mitchell of his native town. Here repu- 
tation, popularity and business flowed in up- 
on him. 


The application of testimony and law | 


“It is of no use to argue the | 
case,” said Whitman to his associate in a | 
trial before Judge Parsons, ‘for the old | 
fellow has got his opinion already drawn up | 
Like Judge Parsons, Whit- | 
man did his work in the directest, plainest | 

At the next election in 1808, he was returned 

He came to Maine, in April, 1799, where | 
he found his college friend and chum, Chan- | 





But lawyers in those days must | 


have been satisfied with small fees and mod- | 


erate living, for we learn that two dollars and 


a half was the usual charge for arguing a | 
case in the Common Pleas, and twenty-five | 


to fifty cents for drafting deeds and similar 
papers. Like other leaders of the bar, his 
office was constantly sought by students, and 


| to 85. 


he never had less than two or three at the | 


same time. His half-brother, Josiah W. Mit- 
chell and Simon Greenleaf (author of Green- 
leaf on Evidence) were fellow-students there ; 
the one a genial, rollicking fellow, the other 
a studious, plodding, pious young man. Of 
them he said the former possessed greater 
natural talent, but the latter a persistent in- 
dustry which yielded greater results. His 
success at the bar was rapid, and he soon be- 
came a leader in politics. Like Parsons, he 


penetrating and just; he stripped off all dis- 
guises, and held up facts to the light of sim- 
ple truth. In argument he was lucid, log- 
ical, conclusive. Mere rhetoric and diffuse- 
ness he despised. In talking to the jury his 
manner was that of a friend anxious to show 
the real merits of the controversy. He was 
tall and manly in person, honest and intelli- 
gent in countenance. 
ably carried great weight and force. 

He was the candidate of the Federal Party 
for Congress in 1806, but was defeated by 
Daniel Illsley, a Democrat, by a few votes. 


His addresses invari- 


by a majority of three hundred, having 
moved the previous year to Portland, where 
his ability and character brought him an in- 
creased clientage. The life of representative 
in Congress did not prove agreeable to him; 
on the contrary, it was irksome and unpleas- 
ant. There were three sessions of the Con- 
gress of which he was a member, and the 
journeys in those days were tedious and ex- 
pensive. He was defeated at the next elec- 
tion by: William Widgery, after two trials, 
From that time to 
1815, he attended exclusively to his profes- 
sion, and that year and the next he was a 
member of the executive council of Massa- 
chusetts. He was a member of the consti- 
tutional convention at Brunswick in 1816, to 
consider the question of separation. He was 
the Federalist candidate for its president, but 
William King was chosen by a vote of 97 
He led the minority against the au- 
thority of the convention to act, basing its 
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opposition upon the ground that the requi- 
site five-ninths of the whole vote of the peo- 
ple was not in favor of separation. The pro- 
test of the minority drafted by him was sus- 
tained by the legislature of Massachusetts. 
In 1816, 1818, and 1821, he was again a rep- 
resentative in Congress where he took strong 
ground in favor of restricting slavery in Mis- 
souri. He favored a bankrupt law ; advocated 
a reduction of the duty on molasses; and 
strenuously opposed Jackson’s course to- 
wards Florida as illegal, unjustifiable, and ar- 
bitrary. In 1819 he was a member of the 
constitutional convention which prepared the 
constitution of Maine. 

In 1822, Maine having been erected into 
a state, he was appointed chief-justice of the 
Court of Common Pleas by Gov. Parris, a 
Democrat of the most pronounced type. The 
Governor had been a student in the office 
of the Chief-Justice and selected his teacher 
for the important office, notwithstanding 
their political antagonisms, because he knew 
he possessed the highest qualifications for 
the discharge of its duties; for, says a mem- 
ber of the Cumberland Bar, one in every 
way well qualified to judge, “he was a man 
of strong convictions upon all subjects, hav- 
ing the courage to assert and maintain them 
on all proper occasions, caring not for pop- 
ularity, but living true to his own views, 
doing what duty called for, and leaving 
results to care for themselves.” 

Judge Whitman presided in the Common 
Pleas for about twenty years, and was ap- 
pointed, in December 1841, chief justice of 
the Supreme Judicial Court by Governor 
Kent, to succeed Nathan Weston who suc- 








ceeded Judge Whitman as a lawyer at New 


Gloucester when he removed to Portland. 
The latter office he held until 1848, when 
he resigned at the age of seventy-one years, 
having been a judge nearly twenty-seven 


years in all. His name as counsel appears 


in all of the Massachusetts State Reports un- 
til the separation, and after his first term in 
Congress the most important causes were 


intrusted to his care. As a judge of the 
Common Pleas, riding the western circuit, 
he was everywhere respected and honored 
as a wise, learned and upright judge. These 
qualities,combined with the confidence which 
the community had in him, that “he bore 
not the sword in vain,” have given him a 
place in the judicial history of Maine unex- 
celled for painstaking care and sound com- 
mon sense in the decision of causes. He 
felt at all times the full weight of the re- 
sponsibility resting on him, and he was con- 
scientious in the highest degree lest injustice 
or oppression might flow from his official 
acts. His opinions, to be found in Vols. 
XXI-XXIX, Maine Reports, are character- 
ized by simplicity and directness of applica- 
tion. His exalted character and distinguished 
judicial services were justly recognized the 
same year, 1843, by his alma mater and 
Bowdoin College, in conferring upon him 
the degree of Doctor of Laws. He retained 
his residence in Portland until 1852, when he 
removed to his native place, and there lived 
in retirement and comfort until his death, 
at the age of eighty-nine. He was buried 
in.Evergreen Cemetery, near Portland, sur- 
rounded by the graves of his immediate 
family. 

The tributes he paid his ancestors in the 
Bridgewater speech, above referred to, pic- 
ture many of his own traits of character. 
He tried to follow the golden rule as nearly 
as possible. Holding firmly to his opinions, 
he was tolerant and charitable towards others. 
He said in an a Masonic 
lodge, of which he was a member, “ If the 
omniscient eye of heaven can behold our 
multiplied transgressions, and yet restrain 
the arm of wrath and righteous indignation, 
how much more ought we, who are all sub- 


oration before 


| ject to like infirmity, to be willing to forbear 


one toward another !” A more kindly man 
never lived. He would not speak ill of others 
nor listen to remarks of that kind from 


| others. In the same oration he says, ‘‘ There 


can be nothing more idle and wicked than 
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the disposition many possess to pull down 
the reputation of their neighbors.” He was 
liberal in his religious views, but insisted 
upon upright conduct and purity of life. 
The writer was told the following incident 
of him by the member of the bar before 
mentioned. Being asked at dinner what he 
had done with a woman charged with the 
larceny of some bread and who had called 
upon him the night before at his house and 
told him of her necessities, confessing that 
she stole the bread to feed her starving, 
helpless children, he said, as the tears rolled 
down his cheeks: “I let her go.” 

He was slow of speech, but terse and to 
the point, as illustrated by his remark to 
the jury in a trial against Gen. A., accused 
of tortiously taking lumber belonging to 
another. Counsel requested that he should 
charge the jury that, if A. should be found 
guilty, then upon the question of damages, 
they should presume he took an average of 





both good and poor quality of lumber. He 
replied, ‘‘ Yes, gentlemen, you may consider, 
whether a man who steals lumber would 
naturally take good lumber, or slabs.” 

He hated fraud and deceit. He delighted 
to drag the unclean monster from its hiding 
place and rid the temple of justice of its 
unsavory presence. Truthful himself, he 
expected others to be so. Among the last 
of the “old-school lawyers” in the State, 
after an incumbency of the judiciary extend- 
ing over twenty-six and a half years, his 
retirement, when in possession of unimpaired, 
intellectual strength and vigor, was looked 
upon as a public loss and misfortune. He 
was no less popular than respected. As 
Lord Mansfield has beautifully said: ‘ His 
popularity was that which follows, not that 
which is run after —that popularity which, 
sooner or later, never fails to do justice to 
the pursuit of noble ends by noble means.” 


IN MEMORIAM. 
RUDOLF VON GNEIST. 


6 te world owes much to Germany: she reared 
Men of Titanic mould when other lands 


Bore Dwarfs. 


Crowned in her might to-day she stands 


A very queen of States, serene, revered. 

And thou, great Soul, who late thy bark hath steered 
From Earth’s low marge to the Elysian sands, 

Are not the leasf in her heroic bands. 

Not thine a sword to make thy country feared, 

But thine to lend a sapient mind to frame 

The fabric of her laws both strong and well,— 

A prouder meed no patriot could claim! 

Thou wert not insular; a love of right 


World-wide constrained thee here. 


Now perfect sight 


Reveals thee Justice on her citadel. 


OTTAWA, CANADA. 


CHARLES Morse. 
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THE MALTA WAR IN COURT. 


— has suffered and survived no 
less than eleven wars within her bor- 
ders. Eight of these were bloody and de- 
structive, and three were more or less farcical. 
The one under view in this article occurred 
in 1809. It arose from an attempt at accu- 
rate and equitable adjustment of lines in the 
Patent of the Plymouth Colony in Maine. 
The territory embraced in this patent was 
fifteen miles in width on each side of the 
Kennebec River, from Swan Island (just 
above the junction with the Androscoggin) 
to the great westward bend of the river. 
What land remained undisposed of in 1789 
was in that year released by the General 
Court to the “ Fifty Associates;” the con- 
dition being that they released their claim 
to all exterior lands, and quieted settlers 
within the limits. 

Many settlers under the colony and under 
purchase from the Duke of York’s territory 
adjoining on the east, together with squat- 
ters and purchasers of lots from the Indians 
at the eastern border, had mixed their lots 
up in a most irreconcilable manner; and the 
courts of Kennebec and Penobscot counties, 
from this time forth, for years, echoed with 
the voices of the rival claimants. To avoid 
threatened civil disorder, the government of 
the Commonwealth, in 1808, enacted a law 
called the Betterment Act, for the relief of 
mis-located residents. This measure, how- 
ever, was not regarded by the settlers as 
adequate to the conditions; and secret as- 
sociations were formed to prevent the ser- 
vice of precepts, and to drive away all sur- 
veyors. At Warren, in the county of Lincoln 
(now in Knox county), a military force was 
summoned to assist the sheriff in his duty; 
but the parties came to terms, and the escort 
was not required. 

In Malta, adjoining the east line of Au- 
gusta, four miles from the Kennebec, lived 
Aaron Choate, who had agreed to purchase 
the lot he had been occupying; and three 





men, representing himself and the proprie- 
tors, were on September 8th, 1809, engaged 
in its survey. While the surveyors were 
fixing the topography of a brook, Choate 
walked a short distance ahead, when he was 
surprised by several armed men, in the dis- 
guise of Indians. A pistol was placed at 
his breast, and his silence ordered on pain 
of instant death. 

The band then formed in line; and a few 
moments later, Paul Chadwick, of Malta, one 
of the chain-bearers, appeared in view. At 
the words from one of their number, “ Fire 
low,” three guns were discharged, and Chad- 
wick fell. These savages then gathered 
about their victim, made taunting remarks, 
then departed. The wounded man was 
taken by his companions to a house in the 
vicinity, where he died two days later. 

Choate and the victim had recognized 
three of the band, and the others were 
soon found out. They remained concealed 
in the woods, where they were fed by 
their friends, for a few days, but were 
finally persuaded by them to give them- 
selves up. Accordingly, a week after 
the murder, all except one — who had ab- 
sconded — appeared before a justice for ex- 
amination. They were repentant, even to 
tears, and each confessed to have been pres- 
ent when Chadwick was shot. All were 
committed to wait the action of the grand 
jury at the next regular session of the court 
on the 3d df October. 

Now that they were in jail, their friends 
began to regret their surrender, viewing with 
alarm the preparations for their trial, and 
the strength and strictness with which their 
place of confinement was guarded. Then 
rumors of an attempt at their rescue began 
to reach the authorities ; and it was reported 
that a large number of armed men disguised 
as Indians had been seen in the woods be- 
tween Augusta and Malta, who, it was stated, 
were preparing to rescue the prisoners, burn 
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the county buildings and the dwellings of 
such resident proprietors and their agents 
as they could find. 

To repel the threatened incursion, a can- 
non from old Fort Western, on the east 
shore, was mounted on cart-wheels, loaded 
with musket-balls, and placed on the west 
shore, in a position to sweep the bridge. 
The day and night patrols were enlarged, 
and sentinels posted at exposed points; 
while alarmed citizens kept anxious watch 
at their dwellings, as court-day approached. 

Various alarms had arisen, but no enemy 
appeared until the night of the 3d of Octo- 
ber. About midnight, the sentinels at the 
east end of the bridge caught a man spying 
about the locality. Three of them were at- 
tempting to bear him away, when a party in 
Indian guise rushed down the hill, and not 
only rescued him, but made a prisoner of 
the officer in command. The insurgents 
were later ascertained to be about seventy 
in number. Alarm guns were fired, the 
court-house bell was rung, and in a very 
short time the light infantry was out, and 
the street filled with people. The uproar 
soon became general, for no one knew 
where the threatened conflagration might 
be started. 

The insurgents, however, had retired to 
shelter; but all through the remainder of 
the night the authorities were engaged in 
issuing orders, and in sending messengers 
to the militia in the neighboring towns, 
summoning them to meet a large force of 
insurrectionists, arrayed in mimicry of the 
patriots in the Boston Tea-Party, but with 
purposes vastly more destructive and inde- 
fensible. 

Several companies arrived during the next 
day, and on the 5th, six companies were in 
town. Ample guards were placed, and a 
field-piece commanded the entrance of the 
jail. 

The eight accused men were arraigned, 
pleaded not guilty, and were bound over to 
a special term appointed to be holden by 





adjournment for the trial on the 16th of 
November following. 

However popular and far-reaching the in- 
surrection might have become, this prompt 
display of force quite checked its further 
manifestations; and the military companies 
which had so bravely marched up the hill, 
after a few days, one after another, were dis- 
missed, and gaily marched down again. 
All these companies, however, alternated 
by twos, amounting to a hundred men, as 
guards at the county buildings and other 
assailable points about the town, until the 
end of the trial, on November 25th, when 
all danger had passed. 

The counsel for the prisoners consisted of 
Prentiss Mellen, Samuel S. Wilde, Thomas 
Rice and Philip Leach, — the first of whom 
became the State’s earliest chief-justice, and 
two or more known as authorities to stu- 
dents of provincial law. Solicitor-General 
Daniel Davis alone conducted the prosecu- 
tion. Four judges,—Theodore Sedgwick, 
Samuel Sewall, George Thatcher and Isaac 
Parker, — were on the bench. Forty-four 
witnesses were examined, and the trial lasted 
ten days, including two occupied by the jury 
in their deliberations. 

The Commonwealth attempted to prove 
“ premeditated malice;” and the report of 
the trial certainly shows reasonable evidence 
in support; the wonder being that the mal- 
ice was not extended in its effect to others of 
the surveying party. No hostility was shown 
to Choate, whom they had merely taken 
under control to prevent an alarm to the 
others; but fierce and bitter taunts were 
hurled at the prostrate victim, while the other 
two surveyors were permitted to escape ; and 
the band departed without token of either 
fear or relenting. 

An explanation of this action may be 
found in a statement which shortly became 
current, that the murdered man was one of 
a band associated under the name “ Malta 
Indians,” who were bound by an oath, writ- 
ten and signed with blood, to prevent sur- 
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veys and resist proprietors in enforcing 
claims to their lands; and because of this 
was regarded as a traitor deserving death, 
because of having violated his oath in the 
first particular. 

The charge to the jury was made by the 
junior justice, Parker, whose summing up of 
the evidence appeared to leave no escape to 
the eight prisoners. After many hours of 
deliberation, the jury came into court and 
inquired whether, if they ‘were agreed as 
to some of the prisoners,” but not “as to 
the rest,” the verdict would be received as 
far as they were agreed. The court de- 
clined to receive a verdict unless it should 
include all the prisoners. 

To the apprehension of the average jury- 
man, this ruling does not quite fit the facts. 
In the first place, the victim had received 
only a bullet wound, from which he died, 
while only three guns were fired; second, 
of the nine assailants, only three carried 
guns, three being armed with pistols, and 
the remaining three bearing scythes bound 
on short poles. It was evident, therefore, 
that six who could be pointed out, and two 
who could not be pointed out, were not mur- 
derers, but accomplices only in the crime. 
The offence of the first three was different 
to that of the others. Further, there ap- 
pears no reason why the entire eight, if dis- 
charged as not guilty of murder, should not 
have been held for a lesser crime. The 
ruling of the court, and its neglect in not 
ordering the prosecution of the offenders on 
another charge, virtually vindicated them not 
only from the murder, but from complicity 
therein. Neither was there any notable ef- 
fort made thereafter to apprehend that one 
of the band who not only did not give him- 
self up, but absconded previous to the sur- 
render of the others, thus causing the in- 
ference that he knew himself to be the guilty 


person. 
There is in the action of the court a sug- 

gestion that it regarded the murder as a 

secret-society penalty, —the act of a com- 








munity, — as difficult to be fixed upon any 
one in particular as a railroad disaster, from 
bad condition of road or rolling stock, is to 
fix upon a whole corporation or a board of 
directors. In an admonition to the prison- 
ers, also given by Judge Parker, the duties 
and the advantages of the citizens in a free 
commonwealth, and the most unfortunate 
condition of those who forfeit their rights, 
are set forth with admirable clearness, force 
and compactness. 

This disturbance of the public peace in- 
duced the enactment of a statute making it 
a high crime for any person to disguise him- 
self in the likeness of an Indian, or other- 
wise, with intent to molest a sheriff or sur- 
veyor in the discharge of his duties. So 
the judicial proceedings in this case, and 
the subsequent action of the General Court, 
afford an eminent example of “how not to 
do it” with dignity and the desired effect. 
Surely no reader will assert that the sway of 
Massachusetts in the District of Maine was 
not a mild one. 

As to the Kennebec purchase, the violent 
among the settlers upon its lands were sty 
impressed by these occurrences that there 
was no further forcible opposition to the 
legal readjustment of their boundaries. 

In a few years, indeed, the inhabitants 
of Malta grew so much ashamed of the rep- 
utation of their town, that in 1820 they in- 
duced the first legislature of the State of 
Maine to change its name to “Gerry.” Un- 
fortunately, it sometimes became necessary 
to add the explanation, “ formerly Malta ;” 
and they found themselves in a degree still 
tied to the old disgrace. By another change, 
in 1822, the town became Windsor; so that 
they were able to mention it as “ formerly 
Gerry” with equanimity, —for in 
doing this they at once recalled and con- 
demned a disreputable political action in 
a neighboring State, while their own Malta 
stain lay buried in shadow. 


entire 


GEORGE J. VARNEY. 
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Lonpon, Sept. 7, 1895. 

NSTEAD of invoking the saints, the junior members of 

the bar feel at this season of the year much more like 
anathematizing them. Years ago, when it was the univer- 
sal custom to observe as days of idleness all feast days and 
saints’ days, the courts likewise refrained from work, and 
being to a certain extent identified, at least on their ecclesi- 
astical side, with the church, the holidays were protracted 
to the extremest period of thesaints’ pleasure. Thus it has 
happened that out of the full term of the year the courts 
are closed for about four months, or more than one-third 
the time. The terms of court are still called by the names 
of the saints, or have other ecclesiastical designation, as 
“Hilary,” “Easter,” “ Trinity,” and “ Michaelmas.” At 
the end of the Trinity term the courts are absolutely closed 
for more than twelve weeks at a stretch—from the 12th of 
August this year until the first week in November. This is 
all well enough for the judges and for a few of the over- 
worked queen’s counsel; but for the average even fairly 
successful practitioner it means not only a period of en- 
forced idleness, but an absolute deprivation of an oppor- 
tunity to earn an income. Year after year litigants who 
have cases awaiting trial and lawyers who would be glad to 
go on with their work, protest against the wasteful extrava- 
gance of time involved in the “long vacation,” but nothing 
comes of these protests. The inns of court are practically 
deserted, except for the groups of American tourists who 
wander through them, red-covered guide-books in hand, 
gazing up at the silent rooms where Blackstone wrote his 
Commentaries, or where Goldsmith made merry, or where 
Charles Lamb had his much-loved residence, or into the 
dining-hall of the Middle Temple, still standing in perfect 
preservation and in all the glory of its oak-carved decora- 
tion, where the Twelfth Night was performed under Shakes- 
pere’s personal stage direction, and where Queen Elizabeth 
tripped the measures of the dance with the stately full- 
bottomed-wigged legal luminaries of her day. Even the 
law libraries, where students and text-book writers and re- 
porters would be glad to work, are closed part of each day 
and wholly for some weeks. One judge, it is true, sits once 
each week for an hour or two to hear pressing motions, 
but even the Masters are absent, and so all pleadings and 
interlocutory proceedings are held in abeyance. This abso- 
lute blotting out of time is one of the abuses which young 
and ambitious lawyers are most vigorously insisting shall be 
abolished; but it unfortunately happens that those in whose 
hands is the remedy are those who most enjoy and are best 
able to afford the holiday, and who therefore cling to a 
privilege of which they assume they have earned the right 
to enjoy. 

For two days just before the vacation, the Lord Justice 
of Appeal in one of the divisions of the High Court of Ap- 
peals had under consideration the interpretation of certain 
life insurance policies issued by the Equitable Life Assur- 
ance Society of the United States. These policies were in 








the form common to policies of a like nature where a hus- 
band insures his life for the benefit of his wife, and in case 
she predeceases him for the benefit of their children. In 
this case the husband, the wife and the children were all 
residents of England, and the policies were taken out in 
England through the local agent of the American company. 
The husband survived his wife, and the questions arose, (a) 
when the beneficial interest of the policy vested in the 
children, and (b) in what manner; in other words, did the 
children who were alive at the mother’s death take the in- 
terest, or those who survived the father? And did such of 
the children as were entitled to the benefit of the policy 
take their benefit as joint tenants or tenants in common? 
The manner in which these propositions were discussed was 
remarkable for two things. First, the judges, all three of 
them, had a turn at criticising the drafting of the policy, 
and there was a unanimous opinion that it was about as 
poorly expressed an instrument as was possible under the 
circumstances. They found no difficulty in deciding that 
it was in reality two instruments within one —a contract of 
insurance between the husband and the company, and also 
a settlement by the husband upon the wife with remainder 
over to the children; and in this light it was discussed by 
the Chancery bar counsel on both sides and the Lords Jus- 
tices themselves with an apparent relish of the subtleties of 
equity expressions and the refinements of technical phrase- 
ology which they imported into the document. The second 
remarkable feature of the proceedings was the fact that not 
an intimation was made by counsel that the Court of Ap- 
peals of New York had some time ago settled the very ques- 
tions that were bothering the Court. The learned Queen’s 
counsel for the plaintiff and his prompting junior had lying 
before them the New York Court of Appeals reports con- 
taining the cases of Whitehead v. The New York Life, 
The United States Trust Company v. The Mutual Benefit 
Life, and Walsh v. The Mutual Life Insurance Company, 
but they apparently lacked courage to draw the attention of 
an English court to these decisions. It is a pity that the 
opportunity to see what authority the Lords Justices of an 
English court of appeals would give to the decisions of the 
New York Court of Appeals was missed. The points in 
controversy were finally decided in accordance with the view 
the New York Court of Appeals have taken of them, but 
the local judges reached their conclusions by a widely dif- 
ferent course of reasoning, in which views were intimated 
directly at variance to those expressed by the New York 
courts. This is unfortunate, for the American life insurance 
companies are becoming very popular in England, and 
sooner or later questions must arise which will have a widely 
different judicial interpretation in the two countries. 

Every one on this side of the Atlantic who has any offi- 
cial or legal connection with the United States is constantly 
applied to for the collection of “funds in Chancery,” which 
are supposed to be lodged in bank here to the order of the 
Lord Chancellor, and only awaiting rightful claimants in 
America. In the majority of cases the claim is a family 
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matter, and the tradition of it is handed down from one 
generation to another. It grows with the years in value 
and proportion, and looms up bigger and bigger in the haze 
which surrounds it. It is usually based upon the testimony 
of some long since deceased great-aunt or great-uncle, who 
is said to have described how some ancestor, desirous of 
remembering his relatives in America, and not knowing 
where they might be found, had the money put in Chan- 
cery for them, where it has lain all these years! Upon such 
children’s stories as these are based demands whose persis- 
tence is only equalled by their unreasonableness. A request 
for a detailed statement as to where the ancestor died, his 
Christian name, the date when and the proceedings on 
which the money was paid into court, and other elementary 
essential facts is resented as an impertinence. The same 
vague statements are repeated and renewed offers are made 
of an increased contingent interest in the fund; which rarely 
is less than a million of dollars, and is more often a million 
sterling. Only a few weeks ago a claim was received here 
for money which was paid into a bank in London to the 
credit of the ancestors of the claimant in 1690—a date five 
years earlier than that of the establishment of the Bank of 
England, and when traders and merchants used to lodge 
their money with the goldsmiths in Lombard Street. 
Another correspondent stated that a great-uncle, when a 
lad, went upon a ship lying in some port in England, out of 
curiosity to seeswhat a ship was like, and while inspecting 
the vessel it sailed for America. The involuntary passenger, 
who is said to have landed at Baltimore, appears to have 
had such an aversion to the ship that played this shabby 
trick upon him and to all ships in general that, when late 
in life he received word that his father in England had left 
him some money, he promptly destroyed the letter and the 
evidence of the legacy, fearing that if his children got word 
of it they might be tempted to cross the ocean! One of 
them, it seems, notwithstanding this precaution, found out 
the secret, and one of his remote descendants is now en- 
deavoring to recover the money which, of course, is “ in 
Chancery.” 


almost every post at the United States Embassy and the Con- 
sulate in London. Both the Ambassador and the Consul- 
General have been compelled to prepare a printed circular 
which they use as a general reply to these applications, and 
in which they state that it is extremely probable that there is 
no such fund as represented in existence, and request#hg 
that no expense be incurred in the fruitless attempt to real- 
ize something out of it. In some instances the property 
over here consists of an estate belonging to some branch of 
a family which has numerous representatives in the United 
States. 

Lawyers perhaps are familiar with the incidents of the 
trial of two men, one of whom was a lawyer in good stand- 
ing in the United States, and the other a colonel of a 





Letters of similar import to this, and illustra- | 
ting every phase of cupidity and credulity, are received by | 


regiment in the Civil War, who were indicted for, and 
found guilty at the Old Bailey, of obtaining money under 
false pretenses. They had to come over to England to 
represent the heirs in America of an estate here. They 
kept the credulous claimants in the United States in 
constant expectation of the realization of an immense 
fortune. Meetings were held and assessments were levied 
and willingly paid, and the large sums thus realized were 
sent to England to furnish the agents with money to prose- 
cute the claim. There was, of course, nothing in the claim 
for any one—except the agents, and the latter are now 
picking oakum at Pentonville. Notwithstanding this inci- 
dent, a claim is now being pushed with unusual energy to 
the Antrim estate, or fund, which is supposed to have 
been left by an Earl of Antrim to a branch of the family 
which would seem to have emigrated ex d/oc to the United 
States. One correspondent gravely asserts that the fund 
amounts to £15,000,000, and that a meeting will shortly 
be held in the United States to raise money to employ a 
solicitor in London to collect the fund. 

It is sincerely to be hoped that some man of courage in 
the legal profession will interfere to prevent innocent 
people from being defrauded in this way. For a few 
shillings it can be ascertained that there never was 
415,000,000 at any one time in the Antrim family, and 
that no Lord Antrim ever left one one-hundredth part of 
this sum, orany part whatever, out of the family succession. 
The Antrims are an old Irish family, and their affairs have, 
it is probable, been managed for generations by the same 
firm of solicitors. These solicitors would not have the 
confidence of the family if they were not honest men, and 
being honest men, they will, by return post, assure any 
reputable correspondent that there is no shadow even of a 
foundation for the claim that is now being made. 

Furthermore, the Supreme Court Fund rules of 1886 
provide that on the first day of March in every third year, the 
paymaster shall prepare and publish a list of the accounts 
or funds in Chancery of all sums over £50, or $250. 
There is nothing in the list to the credit of any descen- 
dants of the Antrims. It is very appropriately stated in 
the last published list, “in order to remove misconception 
which appears to exist as to the magnitude of the funds 
(the amounts are not given), that of the balances standing 
to the credit of the accounts, one-half do not exceed £150, 
and only one-sixteenth exceed £1000. The average 
amount is about $1800, and there are but two which are 
as large as $75,000.”” It is a matter of regret that these 
facts cannot be widely known in the United States, 
and that those who persist in indulging in the delusion 
that they are entitled to inheritances in Great Britain 
cannot be persuaded to submit their claims to reputable law- 
yers before taking other steps. Honest advice on such 


pretensions would show that not one in ten thousand has 
any foundation. 


STUFF GOWN. 
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CURRENT TOPICS. 

THE LAW LIBRARIAN. — It would seem an appro- 
priate retribution on one who has always believed that 
it would be the better for the Law if all the law re- 
ports of the last half century should be burned up and 
never reproduced, that he should be appointed a pub- 
lic law-librarian. Especially so, when that one has 
always cherished, if not a lively animosity, at least 
an ill-concealed impatience toward the genus libra- 
rian, founded on the observation that most of them 
seem to deem it their office to prevent the public from 
seeing the books. Yet this is exactly what has hap- 
pened to the present writer. He is placed in charge 
of a law-library of some ten thousand volumes, and 
is informed that his first and chief duty is to increase 
its numbers very largely! (Publishers will please not 
all rush at once.) This to a person who believes 
that all the law ought to be found in four or five mod- 
erate-sized volumes! (Mr. Carter says it can all be 
found in four or five hundred.) It is not an Easy 
Chair, this librarian’s chair. For once, the occupant 
begins to have a sympathy with Tite Barnacle, and 
to be disposed to say to the crowd of inquirers for 
things that he cannot tell them, ‘* I say, you mustn’t 
come here saying you want to know, you know.” It 
is so very humiliating to be detected in knowing so 
little! It is pitiful, also, to look at these highly re- 
spectable old authorities, so much esteemed for so 
many years, and to reflect that they are ‘* back num- 
bers.’ The law-school graduate of last year never 
heard of Bacon’s or Viner’s Abridgement, and 
‘swants to know” what «*B. & P.” or ‘Sch. & 
Lef.” means. . He demands a book about electricity, 
‘*trusts,” or sales on margins. Sometimes an old 
gentleman from the country, who has made a motion 
to get ten dollars costs, inquires for «‘ 1 Code Rep. 
N.S.,” not being aware that even that has lost its au- 
thority, because not even codes are permanent. But 
there are compensations in every employment. The 
law librarian may console himself with the reflection 
that his books do not tend to debase or demoralize 
the community. It is better to deal out books whose 
purpose it is to elucidate the principles of truth and 
justice, than trashy novels, flippant histories, and 
biographies of famous nobodies. In short, it is much 
better to be a law-librarian than 





THE PUBLIC LIBRARIAN, 


His books extend on every side, 

And up and down the vistas wide 
His eye can take them in; 

He does not love these books at all, 

Their usefulness in big and small 
He counts as but a sin. 


And all day long he stands to serve 
The public with an aching nerve; 
He views them with disdain — 
The student, with his huge round glasses, 
The maiden fresh from high-school classes, 
With apathetic brain; 


The sentimental woman lorn, 

The farmer recent from his corn, 
The boy who thirsts for fun, 

The graybeard with a patent-right, 

The pedagogue from school at night, 
The fiction-gulping one. 


They ask for histories, reports, 
Accounts of turf and prize-ring sports, 
The census of the nation; 
Philosophy and science, too, 
The fresh romances not a few, 
Also “ Degeneration.” 


“ They call these books,” he snarls, and throws 
Them down in careless heaps and rows 
Before the ticket-holder; 
He’d like to cast them at his head, 
He wishes they might strike him dead, 
And with the reader moulder. 


But now, as for the shrine of saint, 
He seeks a spot whence sweet and faint 
A leathery smell exudes; 
And there, behind the gilded wires, 
For some loved rarity inquires, 
Which common gaze eludes. 


He wishes Omar would return, 

This vulgar mob of books to burn, 
While he, like Virgil’s hero, 

Would shoulder off this precious case 

To some secluded private place, 
With temperature at zero. 


And there in this seraglio 
Of books not kept for public show, 
He’d feast his glowing eyes, — 
Forgetting that these beauties rare, 
Morocco-clad and passing fair, 
Are but the Sultan’s prize. 
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But then a tantalizing sense 
Invades expectancy intense, 
And with extorted moan, 
“ Unhappy man!” he sighs, “ condemned 
To show such treasure, and to lend — 
I keep, but cannot own.” 


‘* WHOLESOME VANITY.” — Chief-Justice Bleckley 
defends his employment of this expression in his me- 
morial of Judge Erskine, saying that it ‘‘ was more 
carefully considered than any other in the whole com- 
position,” and ‘* was absolutely essential to a com- 
plete and perfectly candid estimate.’ ‘* While pride 
and vanity are different, they are not inconsistent. 
The first makes no appeal to the opinion of others ; 
the second does. Erskine had both, and in him both 
were wholesome and respectable. You are the very 
man,” he continues in a letter to the writer, «+I should 
have chosen as a witness to the accuracy and just ap- 
plication of the phrase, and I feel a sore disappoint- 
ment at your volunteering to testify for the ‘other 
side.’ But the most reliable experts sometimes break 
down.” We succumb to the Chief-Justice’s larger ac- 
quaintance with Judge Erskine, especially when he 
concedes that he ‘has the same sort and degree of 
vanity himself.” That renders it ‘‘ wholesome and 
respectable.” 


HARD ADJECTIVES. — Adverting to our remarks 
in our last issue we would by no means hold Judge 
Thompson responsible for Mr. Bishop’s denunciation 
of the courts, but it reminds us of Mr. B's objurgations 
against the decision in People v. Baker, 76 N.Y. 78. 
He calls it ‘¢an absurd ruling,” ‘‘ made without rea- 
soning, and evidently without thinking,” ‘+ marvel- 
ous oversight,” ‘* mental oblivion”; and of the 
Wisconsin Cook case, which follows it, he declares 
that ‘* the Wisconsin laws are commensurate in wick- 
edness and foolishness with the power of the State.” 
This is deliberately written of an exceedingly careful 
and elaborate opinion delivered by Judge Folger, and 
concurred in by all the other judges save one. We 
think the decision wrong, but such railing as this can 
produce no impression, except that the critic is too 
violent and prejudiced to form a just judgment. 
When one reads Mr. Jeremiah Travis’s criticisms of 
that the author has 
searched the dictionary for abusive phrases. This 
last author literally swore himself out of breath, and 
Mr. Travis is not a strong 


the courts, it seems to him 


damned his own book. 
man ; he is simply a violent man; but David Dudley 
Field was a strong man, and Messrs. Bishop and 
Thompson are strong men, and in all of them is 
lacking the tolerance of weaker men’s opinions es- 
sential to the widest propagation of their own views. 


WALWORTH’S STATURE. — Mr. W. L. Stone writes 
us that Walworth was not ‘‘ small” nor «* lean,” as 








was asserted in the biographical sketch in this maga- 
zine. He thinks that he was about five feet ten 
inches tall. He admits, however, «« that before he 
died he had shrunk somewhat,” and that «*he may 
have been lean in his last days.” The biographer 
was speaking of him in his last days, when he pre- 


sented the appearance described in the sketch. Men 
differ widely about the height of other men. We 


have seen Webster described as a man of medium 
height, which certainly he was not. 


KEnNT’s CAREER. — In turning over the eighth vol- 
ume of Humphrey’s Tennessee Reports, recently, 
we found a very excellent obituary of Kent, written 
in 1847, in which it is said: ‘* To him the credit 
certainly is due of having laid the foundation of a 
system of equity jurisprudence, not only in New York, 
but throughout the United States. The cases in 
Johnson’s Chancery Reports are, in the first place, 
all reasoned out upon principle,” etc. ‘‘ And most 
unquestionably, no other decisions have exerted so 
marked an influence upon the legal mind of the Uni- 
ted States, or are so universally recognized as author- 
ity.” The biographer also says: ‘* We consider 
Chancellor Kent as being one of the great lights and 
benefactors of this continent.” There is less doubt 
of that than of his statement that he never had an 
enemy. It was undoubtedly true that he was ‘‘a 
bad listener in conversation.” Although true that 
«« he never had much taste for the contentions of po- 
yet he was an acute and interested 


> 


litical bodies,” 
politician in a quiet way, and some of his surviving 
contemporaries believe that he was a retired poten- 
tiality in New York politics. Every young lawyer in 
this country should read this sketch, full of wisdom, 
temperate in tone, felicitously expressed, and learn 
therein the lesson of a great, albeit a noiseless ca- 
reer. How much better to be an oracle for ages than 
to roar (or bray, as the case may be) in the courts 
for a season, to the admiration of the open-mouthed, 
who come into the temple of justice mainly to get out 


of the cold! 


ENTERPRISING PUBLISHERS. — One of the queerest 
examples of enterprise in law-book publishing which 
has come to our notice is the announcement, by the 
Edward Thompson Company, that they will issue a 
new edition of their «* American and English Ency- 
clopedia of Law,” before the first is finished! They 
propose to give a new volume for the corresponding 
old one and five dollars! This is certainly an unpre- 


cedented attraction, and can be repeated indefinitely. 
In connection with this, though by no means on the 
same plane, is the announcement of the West Pub- 
lishing Company of ‘* The Century Digest,” contain- 
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ing an abstract of all the American decisions for the 
century, taken from forty-six hundred volumes, and 
numbering half a million! Brethren, there is time 
to fly! The ferry facilities from Buffalo to Canada 
are ample. Let us escape from this hell/no Librorum! 





NOTES OF CASES. 

THE SIREN TURNTABLE. — In Walsh v. Fitchburg 
R. Co., 145 N. Y. 301; 27 L. R. A. 724, the New 
York Court of Appeals adhere to their doctrine, pre- 
viously indicated, that children ride on railway turn- 
tables at their own risk; thus preferring the doctrine 
of Illinois, New Hampshire and Massachusetts to that 
of the United States Supreme Court and of a majority 
of the State courts which have passed upon the ques- 
tion. They hold that the owner of the machine does 
not ‘¢entice” adventurous youth to dare its giddy 


round, and that it is very different from the case of | 


spreading tainted meat over traps to allure dogs. 
The decisions to this effect seem to us an illustration 
of what Charles Lamb called ‘imperfect sympa- 
thies.” It is the most natural thing in the world that 
the small boy should essay a ride on a turntable, and 
it is very easy for the owner (of the turntable) to 
keep it locked, and not at all unreasonable to require 
him to do so. In the principal case, the machine 
was in an unfenced lot, near foot-paths which the 
public were permitted touse. With deference we dis- 
sent from the observation of the court, ‘* It was not 
of the nature of a trap for the unwary.” The fre- 
quency of this class of cases is a standing refutation 
of that argument. This class of cases is easily dis- 
tinguishable from those which hold that an owner of 
land is not bound to fence a pond or a dangerous ex- 
cavation thereon, as against an infant intruder, whom 
he does not invite, attract or suffer thereon. This is 
just now held by the Supreme Court of Nebraska, in 
Richards v. Connell, citing in support of it, Har- 
greaves v7. Deacon, 25 Mich. 1; Klix v. Meinan, 68 
Wis. 271; 60 Am. Rep. 854; Clark v. Manchester, 
62 N. H. 578: Overholt v. Vieths, 93 Mo. 422; 
Gillespie v. McGowan, 100 Pa. St. 144; 45 Am. 
Rep. 365; Pierce v. Whitcomb, 48 Vt. 127; 21 
Am. Rep. 120; McEachern v. Railroad Co., 150 
Mass. 515; Gay v. Railway Co., 159 Mass. 238; 
38 Am. St. Rep. 415; Beck wv. Carter, 68 N.Y. 
283; 23 Am. Rep. 175. And there is also a mani- 
fest distinction between this class of cases and that 
of young children straying on a railway track. See 
Gunn wv. Ohio R. R. Co., 36 W. V. 165; 32 Am. St. 
Rep. 842, and cases there cited. 


THE UNSPEAKABLE PLUMBER. — The plumber at 
all events is one who sets traps for the unwary, and 
he ought to be regulated; and so the New York 





Court of Appeals, in People v. Warden, etc., 144 
N. Y. 529; 27 L. R. A., 718, have decided that a 
statute making it unlawful to do business as an em- 
ploying or master plumber without a certificate of 
competency obtained from an examining board, and 
registration with the board of health, and requiring 
compliance with the regulations of both boards, but 
having no application to plumbers who do not em- 
ploy others, is a constitutional exercise of the police 
power to protect health. The measure was defended 
as one of health and police by the court. Three of 
the seven judges, however, dissented, on the ground, 
as expressed by Peckham, J., that the measure 
«¢tends directly to the creation and fostering of a 
monopoly.” So it does, in one sense, and so do 
law schools and medical colleges, but such mono- 
polies are wholesome. A * civil service” plumber 
would be a good innovation. The majority opinion 
answers the argument about monopoly as follows : — 


“Nor is it a ground of objection that, as the statute was 
intended to apply only to master or employing plumbers; 
the inference follows that a monopoly in the business’ is 
created or sanctioned. It may or may not have been wiser 
that the legislature should require examinations by and cer- 
tificates from the examining boards in the case of every 
person engaged in the business of plumbing; but if the act 
is a step in the direction of something which will inure to 
the public health and comfort, that it does not go as far as 
it might is not a reason for invalidating it. I am able to 
see how this act may limit the number of master plumbers, 
and with great wisdom; but I am not able to see how any 
monopoly will necessarily follow. The purpose of the act 
is in the direction of limiting the business to those persons 
who will perform the work, presumably, with some regard 
to the public health and comfort, and it would be a misuse 
of language to speak of such provisions as creating, or even 
tending to create,a monopoly. As well might it be said 
that to compel physicians or druggists to take out licenses 
is a provision giving a monopoly of the particular business 
to those who become licensed. If the measure is not so 
obvious a precaution in the case of plumbers as in that of 
physicians or of druggists, is that a reason for condemning 
it, if it may reasonably be considered as some precaution? 
I think not, and I think the measure, as one relating to the 
general health of cities, is evident, and intended to be so, 
from the provisions of the act, which require the board of 
examiners to contain the chief examiner of the city sewers 
and the chief inspector of plumbing of the board of health; 
which require not only registration with the boayd of 
health, but that the business shall be conducted under 
rules and regulations prescribed by that board; and which 
authorize that body to cancel registrations for violations of 
rules and regulations for the plumbing and drainage of the 
city.” 

There is no trade in which so much deleterious 
and impudent robbery is transacted as in plumbing, 
and any attempt to regulate and restrain it should be 
fostered. The plumber’s sins, like the doctor’s mis- 
takes, are ‘* out of sight.” 
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A RE.LiGious UseE.—The origin of the maxim, 
‘«« Cleanliness is next to godliness ” is unknown, but 
there is no doubt of its soundness, and the New 
York Court of Appeals have commended it to a relig- 
ious society, in Health Department of the City of 
New York v. Rector, etc., of Trinity Church, 145 N. 
Y. 32;27 L. R.A. 710, in which they hold that a 
statute requiring water to be furnished on each floor 
of every tenement house is a valid exercise of police 
power with respect to health, and also with respect 
to public safety regarding fires and their extinguish- 
ment. The horrors of the Trinity Church tenement 
houses are but little known, but they are almost as 
great as those of the prison ships of the Revolution, 
which lay and rotted with their human freight in 
New York harbor, and to the victims of which a 
sumptuous monument stands in Trinity Church-yard, 
directly opposite Pine Street (placed there to pre- 
vent the extension of that street through those 
grounds). At last the public authorities have done 
their duty in the premises in a small measure. The 
corporation consequently may have less money to 
spend on church construction and decoration, but 
there will be more human beings to be ministered 
unto. Judge Peckham, in the course of a long and 
powerful opinion (and by the way he is a good Epis- 
copalian), observes among other things : — 

“ We may own our property absolutely, and yet it is sub- 
ject to the proper exercise of the police power. We have 
surrendered, to that extent, our right to its unrestricted use. 
It must be so used as not improperly to cause harm to our 
neighbor, including in that description the public generally. 
There are sometimes necessary expenses which inevitably 
grow out of the use to which we may put our property, and 
which we must incur, either voluntarily, or else under the 
direction of the legislature, in order that the general health, 
safety, or welfare may be conserved. The legislature, in the 
exercise of this power, may direct that certain improvements 
shall be made in existing houses at the owners’ expense, so 
that the health and safety of the occupants, and of the pub- 
lic through them, may be guarded. ‘These exactions must 
be regarded as legal so long as they bear equally upon all 
members of the same class, and their cost does not exceed 
what may be termed one of the conditions upon which in- 
dividual property is held. It must not be an unreasonable 
exaction, either with reference to its nature or its cost. 
Within this reasonable restriction, the power of the State 
may, by police regulations, so direct the use and enjoyment 
of the property of the citizen that it shall not prove per- 
nicious to his neighbors, or to the public generally. 

“Laws and regulations of a police nature, though they 
may disturb the enjoyment of individual rights, are not un- 
constitutional, though no provision is made for compensa- 
tion for such disturbances. They do not appropriate pri- 


vate property for public use, but simply regulate its use and 
enjoyment by the owner. 

“The State, or its agent in enforcing its mandate, takes 
no property of the citizen when it simply directs the 
making of these improvements. As a result thereof, the in- 
dividual is put to some expense in complying with the law, 
by paying mechanics or other laborers to do that which the 





law enjoins upon the owner; but, so long as the amount 
exacted is limited as stated, the property of the citizen has 
not been taken, in any constitutional sense, without due 
process of law. Instances are numerous of the passage of 
laws which entail expense on the part of those who must 
comply with them, and where such expense must be borne 
by them, without any hearing or compensation, because of 
the provisions of the law. 

‘“‘ Hand-rails to stairs, hoisting shafts to be inclosed, au- 
tomatic doors to elevators, automatic shifters for throwing 
off belts or pulleys, and fire escapes on the outside of cer- 
tain factories, — all these were required by the legislature 
from such owner, and without any direct compensation to 
him for such expenditure. Has the legislature no right 
to enact laws such as this statute regarding factories, unless 
limited to factories to be thereafter built? Because the fac- 
tory was already built when the act was passed, was it be- 
yond the legislative power to provide such safeguards to 
life and health, as against all owners of such property, un- 
less upon the condition that these expenditures to be in- 
curred should ultimately come out of the public purse? I 
think to so hold would be to run counter to the general 
course of decisions regarding the validity of laws of this 
character, and to mistake the foundation upon which they 
are placed. 

“ Any one in a crowded city who desires to erect a build 
ing is subject at every turn, almost, to the exactions of the 
law in regard to provisions for health, for safety from fire, 
and for other purposes. He is not permitted to build of 
certain materials, within certain districts, because, though 
the materials may be inexpensive, they are inflammable; 
and he must build in a certain manner. Theaters and ho- 
tels are to be built in accordance with plans to be inspected 
and approved by the agents of the city; other public build- 
ings, also, and private dwellings within certain districts are 
subject to the same supervision.” 

“ And in carrying out all these various acts, the owner is 
subjected to an expense much greater than would have been 
necessary to have completed his building, if not compelled 
to complete it in the manner, of the materials, and under 
the circumstances prescribed by various acts of the legisla- 
ture. And yet he has never had a hearing in any one of 
these cases, nor does he receive any compensation for the 
increased expense of his building, rendered necessary in 
order to comply with the police regulations. I do not see 
that the principle is substantially altered where the case is 
one of anexisting building, and it is to be subjected to cer- 
tain alterations for the purpose of rendering it either less 
exposed to the danger from fires, or its occupants more se- 
cure from disease. In both cases, the object must be within 
some of the acknowledged purposes of the police power- 
and such purpose must be possible of accomplishment at 
some reasonable cost, regard being had to all the surround, 
ing circumstances. 

“Under the police power, persons and property are sub- 
jected to all kinds of restraints and burdens in order to se- 
cure the general comfort and health of the public. 


The court cited Commonwealth v. Roberts, 155 
Mass. 281; 16 L. R. A. 400, holding that an act of 
the legislature, which provided that every building in 
Boston used as dwelling house, situated on a street 
in which there was a public sewer, should have 
sufficient water-closets connected therewith, was 
valid as to existing houses and applied in its penal- 
ties to their owners, if such houses continued with- 
out the closets after its passage. 
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THE GREEN BAG. 


To THE EDITOR OF THE GREEN Bac. 

Sir ; In the August number of the GREEN Bac, 
in the contribution entitled, “ Exterritoriality of 
Orientals in England,” occur passages of which 
the following are samples : — 

«« But now, with the oblique light shed upon it by 


the Oriental mind, exterritoriality is rapidly becoming | 


a license to seduce, a charter to kill if not to murder, 
and a monopoly to commit suicide without the incon- 
veniences of a coroner's inquiry in prospect, besides 
furnishing a protection for the more everyday pastime 
of incurring debts and refusing to pay: The Chinese 
and Japanese Embassies have developed with per- 
turbing facility into a veritable Alsatia, wherein the 
law applicable to common Englishmen may be con- 
temned.” 

‘* The case of Oriental embassies, as has been 
shown, stands by itself. The exceeding extent of 
the modern privilege of exterritoriality arises from 
the fact that Europeans have not abused it. There 
is no such basis of experience in the case of Oriental 
embassies.” 

As one who has seen as well as read something 
of exterritoriality and its working, I feel bound to 
say that the contributor is thoroughly misin- 
formed, and that the whole tone of the article, as 
well as the passages in question, are offensively 
and almost wantonly unjust. Not to mention 
minor criticisms, it is sufficient to say that the 
writer has just reversed the actual situation; that 
the abuses of exterritoriality are to be found 
mainly in the conduct of Occidentals; and that 
the teachings by example of the Occidentals in 
this matter can never be equalled by their Orien- 
tal pupils. From books alone your contributor 
might have learned of the charge of rape against 








the Russian consul at Philadelphia in 1816; of 
the notorious and long-standing abuse of exterri- 
toriality in Morocco and other Turkish dominions 
by the system of “ protected” natives falsely reg- 
istered as belonging to the consular and diplo- 
matic suites ; of the flagrant abuse of the asylum 
in Chili by our Minister Egan, and elsewhere at 
other times. From other sources than books he 
might have learned of the general, if casual, abuse 
of exterritoriality in the Orient; of which a paral- 
lel to his own instances is found in the dangerous 
facility for law-breaking enjoyed by sailors from 
warships, and of which an analogous instance is 
found in the harbor of refuge accorded to Chinese 
thieves and other criminals on the peninsula of 
Kowloon, near Hongkong, owing to its having 
become British territory. As for the “ everyday 
pastime of incurring debts and refusing to pay,” 
the case may be cited of a European Secre- 
tary of Legation of the highest birth, who lived in 
luxury in an Oriental country and went home 
leaving creditors in the lurch to the extent of 
several thousands of dollars. As for “ the license 
to seduce,” and to commit other wrongs, it would 
be a day of disappointment (and perhaps of 
much-needed shame for us), were the records of 
the East and the West to be fully disclosed and 
compared. No experienced diplomatist would 
think of raising the issue. 
I am, Sir, yours, etc., 
j. H.W. 





LEGAL ANTIQUITIES. 


PirpE in law is a roll in the Exchequer, called 
also the Great Roll. Pipe office is where the 
Clerk of the Pipe makes out leases of Crown 
Lands: he also makes up all the accounts of 
sheriffs. Spelman thinks it is so called because 
papers were kept in a large cask or pipe. 
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FACETIZ. 


lately, a Mr. Ward, a young lawyer, was arguing a 


precedents. 


obiter dicta. In entire good faith, and uncon- 


is the very point decided, though they go on and 


talk about one thing and another, as they usually | ; 
| a he hog have Jost his manhood he is a barrow.” 


do.” 

SoME years ago there was a prohibition election 
in Raleigh, N. C., and both sides claimed the in- 
fluence of Col. T. C. Fuller (now Judge Fuller, of 
the United States Land Claims Court). Rev. Dr. 
Skinner, a leading divine, in conversation with Mr. 
Fraps, who kept a saloon, and who was a great 
admirer of Col. Fuller, told him that that gentle- 
man endorsed the movement. Mr. Fraps de- 
murred. Finally, Dr. Skinner stated that he had 
it direct from Col. Fuller himself! Mr. Fraps 
shook his head: “Ah, Doctor, he /a/ks mit you, 
but he drinks mit me.” 


Mr. B. F. Moore, a distinguished lawyer in 
North Carolina, had a double, — Major D. G. 
MacRae, — who was something of a wag. As the 
latter was passing through the Capital Square in 
Raleigh, some years ago, a countryman met him 
and said, “ Mr. Moore, I have come to pay that 
hundred dollars I owe you.” “Very well,’ was 
the reply, “let us step in here and take a drink.” 
Somewhat surprised, the debtor accepted the in- 
vitation. Then, after a few remarks about the 
crops, the countryman again pulled out his money 
to pay; but the supposed Mr. Moore waved his 
hand, and said, “Take another drink first.’ 
Then, after further talk about the weather and 
politics, the debtor again offered payment. Noth- 
ing would do, however, but “ take another drink.” 
This being accomplished, the countryman said he 
must go, and insisted peremptorily on paying over 
the money to “Mr. Moore.” ‘See here,” said 
MacRae, “ do you still think Iam Bat Moore?” 
“| know you are,” said the man. “Well,” said 
MacRae, “haven’t I proved to you I am not? 
Did you ever know Mr. Moore to refuse to receive 


any money?” “No,” said the man, “never!” 





| “ Well, did yeu ever know or hear of his treating 
; $ : | anybody?” 
3EFORE the Supreme Court of North Carolina, | -_ : y ; 

| musing, “I swear you can’t be Mr. Moore, but 


: | who in h—1 are you?” 
homestead appeal, and cited four or five cases as | ’ 


One of the court asked him if the | 
principle stated was the point decided in those | 


cases, or was it merely incidentally referred to, or | ; 
| of the witnesses swore that a certain hog was a 
° . . ° “ 7? 
scious of humor, he replied, “ Yes, your honor, it | boar and others a barrow. 
| an old negro witness if he knew the difference, 


“« Never, in all my born days ;” and, 


* Swirr GALLoway, prosecuting for the State in 
Duplin County, N. C., had a case in which some 


Finally, he asked 


and what it was. “ Sartinly, Marse Swift; when 


NOTES. 


WE commend the following to the considera- 
tion of our New Jersey brethren. It may give 
them an idea worth carrying out : — 

A “combination atlas map of Trumbull Coun- 
ty,” published at Chicago, IIl., under the super- 
vision of L. H. Evans, in the year 1874, tells a 
queer story of early frontier justice. 

“The first trial tribunal was composed of a self- 
organized body of men, who tried and convicted 
a man for stealing from a fellow-boarder. He was 
convicted and sentenced to be divested of his ap- 
parel, tied to a tree, and subjected to the bites of 
mosquitoes for the period of an hour. 

“It was soon discovered, however, that the man 
would have little or no blood left at the expiration 
of his term of punishment, and he was released 
at the end of the first half-hour. He was never 
known to steal again.” 


From Brierley Hill comes a good story: “ It is 
a well-known provision of the law,” says a local 
paper, “that a dog is entitled to bite one citizen 
free ; but his owner is liable to be punished for the 
second taste his pet may take.’’ Well, if the local 
paper says this is the law, let it pass. We thought 
otherwise. The other day a case came before two 
new magistrates in a provincial town, in which a 
man was summoned for keeping a savage dog. 
While in court, the dog showed every desire to 
clear the deck by snapping and yelping. In giving 
judgment, the chairman said, “ although they could 
not convict, because there was no evidence that 
the dog had bitten anyone before, they considered 
the animal’s conduct so bad “hey should endorse 
his license.” ~— Law Notes 
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LITERARY NOTES. 


AMONG the ‘ topics of the times ” reviewed in the 
editorial department of the September REVIEW OF 
REVIEWS, the recent convention of the Catholic Total 
Abstinence Union in New York City, Russia’s abo- 
lition of private saloons, the Atlanta Exposition, the 
dedication of the military park at Chickamauga, the 
Northfield Conference, the ‘* New Puritanism” in 
politics, the massacres in China, the extent of the 
Liberal reverse in Great Britain, and the Cuban rev- 
olution receive extended treatment. 


Or the manuscripts left unpublished by Robert 
Louis Stevenson at his death (not many, by the way), 
the first to reach the public is a collection of very 
original «* Fables” in the September number of Mc- 
CLURE’S MAGAZINE. One of them is a conversa- 
tion between John Silver and «* Cap’n” Smollett of 
‘* Treasure Island,” which is as delicious in its way 
as anything those worthies do or say in ‘* Treasure 
Island ” itself. In the same number, Anthony Hope 
relates another adventure of the ever-charming Prin- 
cess Osra, an encounter in the forests of Zenda with 
an attractiveand most courteous highwayman. There 
is also a romantic tale of court intrigue, by Stanley 
J. Weyman, and a new Drumtochty story by Ian 
Maclaren, the author of ‘* Beside the Bonnie Briar- 
Bush.” 

‘*Wuy Women Do Not Want the Ballot” is 
thoughtfully discussed by the Rt. Rev. Wm. Cros- 
well Doane, Bishop of Albany, in the September 
number of the NoRTH AMERICAN REVIEW. This 
number also contains an exceedingly valuable paper 
styled «* Trend of National Progress,” by Prof. Rob- 
ert H. Thurston, of Cornell University, in which the 
future progress of the United States is most happily 
outlined. 


THE ATLANTIC MONTHLY for September contains 
the first installment of a three-part story, by Charles 
Egbert Craddock, entitled «* The Mystery of Witch- 
Face Mountain.” The second of Dr. John Fiske’s 
historical papers has for a subject ‘‘ John Smith in 
Virginia,” in which he reopens vigorously the discus- 
sion in regard to this interesting character. Brad- 
ford Torrey contributes another Tennessee sketch, 
«¢ Chickamauga,” which will be of special interest in 
view of this summer’s memorable gathering at Look- 
out Mountain. The paper in the August issue by 
James Schouler, upon ‘‘ President Polk’s Diary,” is 
ably supplemented in this issue by ‘+ President Polk’s 
Administration,” by the same author. The usual in- 
stallments of the two powerful serials now running 
will add interest to the issue. 





FIcTION and travel are the strong points of the 
September COSMOPOLITAN, which, by the way, illus- 
trates better than any previous number the perfection 
of its plant for printing a magazine of the highest 
class. Conan Doyle, H. H. Boyesen, and Clark 
Russell are among the story-tellers. A well-known 
New York lawyer relates the story of «*A Famous 
Crime,” — the murder of Dr. Parkman by Professor 
Webster. A delightful sketch of ««An English Coun- 
try-House Party” is from the pen of Nina Larré 
Smith, — the house at which she visited being no less 
than the historic Abbotsford, still occupied by the di- 
rect descendants of Sir Walter Scott. «* The Realm 
of the Wonderful ” is descriptive of the strange forms 
of life discovered by science in the ocean’s depths, 
and is superbly illustrated in a surprising and mar- 
velous way by the author, who is a member of the 
Smithsonian staff. An article on Cuba is timely. 


THE leading feature of THE BOsTONIAN for Au- 
gust is the giving up of sixty-eight pages to a very 
comprehensive condensation of the «* History of Blue 
Lodge, Royal Arch, and Knight Templar Masonry 
in the United States,” fully illustrated, with interior 
and exterior views of Boston’s Masonic Lodge-rooms, 
and of many of the old buildings which have figured 
in the city’s Masonic life, which cannot be found else- 
where, — such as the former Masonic Hall (afterwards 
the United States Court-House), which stood at the 
corner of Tremont Street and Temple Place, and the 
Winthrop House, which occupied the site where 
the Masonic Temple now stands, and which was 
burned in 1864. 


MARK TWAIN contributes to the September Har- 
PER’S MAGAZINE a paper in which he gives an account 
of some curious personal experiences in telepathy, or 
second-sight, or coincidence, or whatever it may be. 
These are in continuation of an account published in 
December, 1891, of some earlier experiences of the 
same sort which Mr. Clemens gave under the title 
‘* Mental Telegraphy.” 


THE success of a magazine serial dealing with 
contemporary American affairs has been abundantly 
demonstrated by the wide and permanent interest 
that has been aroused by President Andrews’s ‘ His- 
tory of the Last Quarter Century in the United 


States,” now running in SCRIBNER’S MAGAZINE. 
The September instalment includes episodes of such 
variety as the third-term contest of President Grant, 
Conkling’s great feud with Garfield, the assassination 
of Garfield, the Star Route and Whiskey Ring 
frauds — all of which topics are illustrated with a 
unique series of pictures collected with great pairs 
from authentic sources. 
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HELEN H. GARDENER’S summing up of the cam- 
paign of legislation on the protection of young girls — 
the so-called ‘*‘age of consent” question — is one 
feature of the September ARENA that will be sure to 
attract the widest attention in the three States dealt 
with in this issue. She treats of the legislation se- 
cured, raising the age of protection in Colorado, Ne- 
braska and Missouri, and the full reports of the 
proceedings will afford both those in favor of the 
movement and those opposed to it an opportunity to 
weigh the arguments pro and con. 

THE CENTURY for September contains a new por- 
trait of Henry Clay, accompanying a paper of family 
recollections collected by Miss Madeleine McDowell, 
a granddaughter of the statesman. Of this portrait, 
which was painted by Matthew Harris Jouett, Miss 
McDowell says: ‘+ It hung for many years in the 


home, near Lexington, of another of Mr. Clay’s ad- | 


mirers. But in Kentucky, where the possession of 
the blue-grass land is a fruitful source of litigation, 
and of bitter and enduring enmities as well, even po- 
litical sympathies were not always able to prevail 
against the strain. The inevitable lawsuit occurred, 
and the portrait was banished to the garret. 


it, was told that it should never again darken the 
walls where it had hung. This gentleman, before 
the humor of the owner should be changed, put the 
picture into his buggy, and drove with it to his home 
in a neighboring county.” 





BOOK NOTICES. 


HIsToRY OF THE Law OF REAL PROPERTY IN NEW 
YorK. By Ropert LupLow Fow.er. Baker, 
Voorhis & Co., New York, 1895. $3.00 net. 
This work of Mr. Fowler is valuable not only as a 

legal treatise, but as an historical contribution upon 

a subject of exceeding interest. Beginning with the 

law of real property in New Netherland, the growth 

and development of the law in New York is traced 
down to and through the revised Statutes. New 

York lawyers will find the work of much fractical 

value, and others cannot fail to be deeply interested 

in it. 


AMERICAN E.ecrricaL Cases, Vol. III (1889- 
1892). Edited by Wittiam W. Morritt. Mat- 
thew Bender, Albany, N. Y., 1895. Law sheep, 
$6.00. 

This volume brings the decisions covering the law 
of electricity almost down to the present time. We 





After- | 
ward it was given toa friend, who, on inquiring about | 





have heretofore commented on the value of this series 
to the profession, and the present volume has been 
prepared with the same care and discretion which 
characterized its predecessors. The selection of cases 
is admirable and the editor has faithfully performed 
his task. 


HAND-BOOK OF THE LAW OF SALES. By FRANCIS 
B. Tirrany. West Publishing Co., St. Paul, 
1895. Law Sheep, $3.75. 

Hanpb-BOOK OF INTERNATIONAL Law. By Cap- 
TAIN Epwin F. Gieason. West Publishing Co., 
St. Paul, 1895. Law sheep, $3.75. 


are the latest issues in the 
‘*Horn Book Series” which the West Publishing 
Co. are publishing for students’ use. Mr. Tiffany’s 
volume on ‘‘ Sales” seems to be admirably adapted 
for its purpose, and Captain Gleason gives a clear 


idea of the principles governing international law. 


These two works 


” 


Roap RIGHTS AND LIABILITIES OF WHEELMEN. 
By GeorcE B. CLEMENTSON. Callaghan & Co., 
Chicago, 1895. Law sheep, $1.50, mez. 

This is a very timely little work, and will prove 
valuable not only to the profession but to the vast 
army of bicyclists who have taken possession of our 
highways and byways. Mr. Clementson sets forth 
the rights and liabilities of this class of travelers very 
clearly and concisely, and with his book for a guide 
wheelmen will be fully posted as to their legal status. 
It is, we believe, the first work upon this important 
subject. 


THE BREHON Laws. A Legal Handbook. By 
LAWRENCE GINNELL of the Middle Temple. 
Imported by Charles Scribner’s Sons. Cloth, 
$2.40. 

The lover of legal antiquities will fairly revel in 
this book, for the Brehon (Irish) laws are old enough 
to satisfy the most exacting antiquarian, having 
reached their full proportions and maturity about the 
time that Alfred was reducing to order the scraps of 
elementary law he found existing amongst his people. 
Mr. Ginnell has collected a vast amount of interesting 
information in this volume and he communicates it in 
such a happy manner that the reader is fairly fasci- 
nated by his recital. We have not the space for such 
comment as we would be glad to make on the subject- 
matter of the book, but we heartily commend the 
work to everyone who is at all interested in the story 
of ancient law, and we assure them they will find it 
one of absorbing interest. 
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